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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0965; Product
Identifier 2018—-NM-124-AD; Amendment
39-19617; AD 2019-07-06]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-100-1A10
airplanes. This AD was prompted by a
report that certain split ball bearings
used in main landing gear (MLG) side
brace actuator assemblies are
manufactured from material that does
not meet the required material
properties. This AD requires an
inspection of the left and right MLG side
brace actuator assemblies and, if
necessary, replacement of the split ball
bearings. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective May 28,
2019.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 28, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 200 Cote-Vertu Road
West, Dorval, Québec H4S 2A3, Canada;
North America toll-free telephone 1—
866—538—1247 or direct-dial telephone
1-514-855-2999; email ac.yul@
aero.bombardier.com; internet http://
www.bombardier.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For

information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2018—
0965.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0965; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
BD—-100-1A10 airplanes. The NPRM
published in the Federal Register on
November 29, 2018 (83 FR 61336). The
NPRM was prompted by a report that
certain split ball bearings used in MLG
side brace actuator assemblies are
manufactured from material that does
not meet the required material
properties. The NPRM proposed to
require an inspection of the left and
right MLG side brace actuator
assemblies and, if necessary,
replacement of the split ball bearings.

We are issuing this AD to address the
non-conforming split ball bearings,
which, if not corrected, could result in
potentially asymmetric MLG extension
or retraction and consequent collapse of
the MLG during landing.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD

CF-2018-20, dated ]uly 27,2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model BD-100-1A10 airplanes. The
MCALI states:

The landing gear supplier has informed
Bombardier Aerospace about a quality escape
involving Main Landing Gear (MLG) side
brace actuators that have been assembled
using non-conforming split ball bearings. The
affected bearings are manufactured from
material that does not meet the required
material properties. If not corrected, this
condition can result in potentially
asymmetric MLG gear extension or retraction
and subsequent gear collapse during landing.

This [Canadian] AD mandates verification
of the installed MLG side brace actuator
assemblies and replacement of the affected
parts.

You may examine the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0965.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

One commenter, Andy Ingwersen,
and Flexjet indicated support for the
NPRM.

Request for Records Check To
Determine MLG Side Brace Actuator
Assembly Serial Number as an
Alternative Method of Compliance

Flexjet requested that an additional
means of verification be allowed for
determining the serial number of the left
and right MLG side brace actuator
assembly part number 40310-103.
Flexjet suggested that we add language
to paragraph (g) of the proposed AD
stating ““A review of airplane
maintenance records is acceptable in
lieu of this inspection if the serial
number can be conclusively determined
from that review.” Flexjet justified this
request by pointing out that similar
language is used in other ADs. Flexjet
explained that 20 MLG side brace
actuator assembly serial numbers are
affected by Bombardier Service Bulletin
100-32-30, dated December 18, 2017,
and 217 MLG side brace actuator
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assembly serial numbers are affected by
Bombardier Service Bulletin 350-32—
006, dated December 18, 2017, and
reasoned that a logbook review would
save time and present less of a financial
burden on operators.

We agree with the commenter for the
reasons provided. We have determined
that a review of maintenance records is
acceptable for complying with the
actions specified in paragraph (g) of this
AD, provided the serial number can be
conclusively determined from that
review. We have revised paragraph (g)
of this AD accordingly.

Request To Shorten Compliance Time

One commenter, Ty Smith, made a
request to change the compliance time
to verify the MLG side brace actuator
assembly serial number and perform
applicable on-condition actions, and we
infer from the request that the
commenter wishes the compliance time
to be shortened. The commenter
asserted that a compliance time of 48
months leaves a large window of
opportunity for the unsafe condition to
potentially lead to a malfunction. The
commenter conceded that a certain
amount of time is needed to address the
unsafe condition, but presumed that

operators have the means to address the
unsafe condition sooner than the 48
month compliance time allows.

We agree to clarify. As noted in figure
1 to paragraphs (g) and (h) of this AD,
the compliance time varies depending
on the total number of flight cycles
accumulated on an airplane, with 48
months being the longest possible
compliance time. In consideration of the
average utilization rate by the affected
U.S. operators, the practical aspects of
an orderly modification of the U.S. fleet
during regular maintenance periods,
and the availability of required
modification parts, we have determined
that the compliance times specified in
figure 1 to paragraphs (g) and (h) of this
AD are appropriate. We have not
changed this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

Bombardier, Inc., has issued Service
Bulletin 100-32-30, dated December 18,
2017; and Service Bulletin 350-32—-006,
dated December 18, 2017. This service
information describes procedures for
inspecting the left and right MLG side
brace actuator assemblies to verify the
serial number and replace the split ball
bearings. These documents are distinct
since they apply to airplanes in different
configurations. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 468
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrK-NOUr X $85 PEI NOUN = $85 ....c.ecuiceiieiciisieeeecee ettt besaennen $0 $85 $39,780

We estimate the following costs to do
any necessary on-condition actions that
would be required based on the results

of the required inspection. We have no
way of determining the number of

aircraft that might need these on-
condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
8 work-hours x $85 per hour = $680 PEI @IMPIANE ......ccveueerieeeerieeieiteeeeie s et et e e sre e sreeeesreeeesseeseesseesaensesseenses $1,820 $2,500

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
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the Director of the System Oversight
Division.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-07-06 Bombardier, Inc.: Amendment
39-19617; Docket No. FAA-2018-0965;
Product Identifier 2018—-NM-124—AD.

(a) Effective Date

This AD is effective May 28, 2019.

(b) Affected ADs
None.
(c) Applicability

This AD applies to all Bombardier, Inc.,
Model BD-100-1A10 airplanes, certificated
in any category, serial numbers 20003
through 20500 and 20501 through 20665
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by a report that
certain split ball bearings used in main
landing gear (MLG) side brace actuator
assemblies are manufactured from material
that does not meet the required material
properties. We are issuing this AD to address
these non-conforming split ball bearings,
which, if not corrected, can result in
potentially asymmetric MLG extension or
retraction and consequent collapse of the
MLG during landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection To Verify Serial Number

At the applicable time specified in figure
1 to paragraphs (g) and (h) of this AD:
Perform an inspection to verify the serial
number of the left and right MLG side brace
actuator assemblies having part number (P/N)
40310-103, in accordance with paragraphs
2.A. and 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
100-32-30, dated December 18, 2017; or
perform an inspection to verify the serial
number of the left and right MLG side brace
actuator assemblies having P/N 2-8554-2, in
accordance with paragraphs 2.A. and 2.B. of
the Accomplishment Instructions of
Bombardier Service Bulletin 350-32-006,
dated December 18, 2017; as applicable. A
review of airplane maintenance records is
acceptable in lieu of this inspection if the
serial number can be conclusively
determined from that review.

Figure 1 to paragraphs (g) and (h) of this AD — Compliance Times

Airplane cycles

Compliance Time

As of the effective date of this AD:
3,350 total flight cycles or fewer

Before accumulating 3,750 total flight cycles, or
within 48 months after the effective date of this
AD, whichever occurs first

As of the effective date of this AD:
more than 3,350 total flight cycles

Within 400 flight cycles or 12 months after the
effective date of this AD, whichever occurs first

(h) Replacement

If, during the inspection specified in
paragraph (g) of this AD, the serial number
of the part installed is listed in table 1 of
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
100-32-30, dated December 18, 2017; or
table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32—006, dated
December 18, 2017; as applicable: at the
applicable time specified in figure 1 to
paragraphs (g) and (h) of this AD, replace the
split ball bearing having P/N 104467672, in
accordance with paragraph 2.C. of the
Accomplishment Instructions of Bombardier

Service Bulletin 100-32—30, dated December
18, 2017; or paragraph 2.C. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32—006, dated
December 18, 2017; as applicable. If the serial
number of the installed part is not listed in
table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 100-32—-30, dated December
18, 2017; or table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32—-006, dated
December 18, 2017; as applicable; no further
action is required by this paragraph.

(i) Parts Installation Limitation

As of the effective date of this AD, no
person may install on any Bombardier, Inc.,
Model BD-100-1A10 airplane any MLG side
brace actuator assembly having a serial
number listed in table 1 of paragraph 2.B. of
the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-30,
dated December 18, 2017; or table 1 of
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
350—-32—-006, dated December 18, 2017; as
applicable; unless the split ball bearing
having P/N 104467672 has been previously
replaced as specified in paragraph (h) of this
AD.
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(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—-5531. Before
using any approved AMOGC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-20, dated July 27, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA—-2018-0965.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin Services
Section, FAA, New York ACO Branch, 1600
Stewart Avenue, Suite 410, Westbury, NY
11590; telephone 516—-228-7323; fax 516—
794-5531; email 9-avs-nyaco-cos@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 100—-32-30,
dated December 18, 2017.

(ii) Bombardier Service Bulletin 350-32—
006, dated December 18, 2017.

(3) For service information identified in
this AD, contact Bombardier, Inc., 200 Cote-
Vertu Road West, Dorval, Québec H4S 2A3,
Canada; North America toll-free telephone 1—
866—538—1247 or direct-dial telephone 1-
514-855—2999; email ac.yul@
aero.bombardier.com; internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
April 8, 2019.
Michael J. Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-08095 Filed 4—22-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 120

Office of the Secretary of
Transportation

49 CFR Parts 40

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 199
Federal Transit Administration

49 CFR Part 655
RIN 2105-AE78

Conforming Amendments and
Technical Corrections to Department
Rules Implementing the Transportation
Industry Drug Testing Program

AGENCY: Office of the Secretary of
Transportation (OST), Federal Aviation
Administration (FAA), Federal Transit
Administration (FTA), and Pipeline and
Hazardous Materials Safety
Administration (PHMSA); U.S.
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This final rule makes minor
technical corrections to the OST, FAA,
FTA, and PHMSA regulations governing
drug testing for safety-sensitive
employees to ensure consistency with
the recent amendments made to the
Department of Transportation’s
regulation, ‘‘Procedures for
Transportation Workplace Drug and
Alcohol Testing Programs,” which
added requirements to test for
oxycodone, oxymorphone,
hydrocodone, and hydromorphone to
DOT-regulated drug testing programs.
The changes to the Department’s
regulation make it necessary to refer to
these substances, as well as the

previously covered drugs morphine, 6-
acetylmorphine, and codeine, by the
more inclusive term “opioids,” rather
than “opiates.” This rule amends the
term in the FAA, FTA, and PHMSA
regulations to ensure that all DOT drug
testing rules are consistent with one
another and with the Mandatory
Guidelines for Federal Workplace Drug
Testing Programs. In addition, this rule
makes a conforming amendment to
include the term “opioids” in the
wording of the Department’s annual
information collection requirement and
clarifications to section 40.26 and
Appendix H regarding the requirement
for employers to follow the
Department’s instructions for the annual
information collection.

DATES: This rule is effective on April 23,
2019.

FOR FURTHER INFORMATION CONTACT: For
OST, Patrice M. Kelly, Director, Office
of Drug and Alcohol Policy and
Compliance, 1200 New Jersey Avenue
SE, Washington, DC 20590 (telephone:
202—-366-3784; email: ODAPCwebmail@
dot.gov). For FTA, for program issues,
contact Iyon Rosario, Office of Transit
Safety and Oversight (TSO), FTA, 1200
New Jersey Avenue SE, Washington, DC
20590-0001 (telephone: 202-366—2010;
email: Iyon.Rosario@dot.gov). For legal
issues, contact Bruce Walker, Office of
Chief Counsel (TCC), FTA, 1200 New
Jersey Avenue SE, Washington, DC
20590-0001 (telephone: 202-366-9109;
email: Bruce.Walker@dot.gov). For FAA,
Rafael Ramos, Office of Aerospace
Medicine, Drug Abatement Division,
AAM-800, FAA, 800 Independence
Avenue SW, Washington, DC 20591
(telephone 202—-267-8442; facsimile
202—-267-5200; email: drugabatement@
faa.gov). For PHMSA, Wayne Lemoi,
Drug and Alcohol Program Manager,
PHMSA Office of Pipeline Safety
(telephone 909-937-7232, email
wayne.lemoi@dot.gov).

SUPPLEMENTARY INFORMATION:

Background

On January 23, 2017, the Department
of Health and Human Services (HHS)
published its final version of its
Mandatory Guidelines for Federal
Workplace Drug Testing Programs using
Urine (HHS Mandatory Guidelines) (82
FR 7920). In that final rule, HHS added
four semi-synthetic opioid substances
(hydrocodone, hydromorphone,
oxycodone, and oxymorphone) to the
drugs for which laboratories test under
the HHS Mandatory Guidelines. That
rule became effective October 1, 2017.

By statute, the Department of
Transportation is required to follow the
HHS Mandatory Guidelines for the
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drugs for which it tests in the
transportation industry drug testing
program. Consequently, the Department
issued a notice of proposed rulemaking
(NPRM) on January 23, 2017 (82 FR
7771). In that NPRM, the Department
proposed to revise 49 CFR part 40 (part
40) to harmonize with certain parts of
the revised HHS Mandatory Guidelines.
The Department received 69 comments
on the NPRM from various stakeholders,
which were addressed in the final rule
published on November 13, 2017.

The Department’s final rule, among
other things, added the four semi-
synthetic opioid substances
(hydrocodone, hydromorphone,
oxycodone, and oxymorphone) to the
Department’s drug testing program (82
FR 52229). The Department’s final rule
became effective on January 1, 2018.
These testing requirements are now
codified at 49 CFR 40.85(d) and 40.87.

Before the 2017 HHS and DOT
rulemakings, laboratories under the
HHS Mandatory Guidelines and Part 40
tested for codeine, 6-acetylmorphine,
and morphine, properly referred to as
“opiates.” The four substances added in
the DOT 2017 final rule are semi-
synthetic substances, closely related to
opiates but chemically distinct. For this
reason, it is more accurate to refer to all
six substances under the more inclusive
term “‘opioids.”

DOT Management Information System
Form

The 2017 DOT final rule changed the
terminology from “opiates” to “‘opioids”
throughout part 40, with one minor
exception in the DOT’s Management
Information System (MIS) Form.
Specifically, we did not change the term
“opiates” to “opioids” within the MIS
Form in order to avoid any confusion on
what employers were to report for the
2017 calendar year MIS reporting
period. Since testing for the semi-
synthetic opioids began in calendar year
2018, employers would not need to
report that data until after January 1,
2019. Therefore, we are now updating
the MIS Form to be consistent with the
rest of part 40. The costs for the
additional opioid testing were
addressed in the final rule dated
November 13, 2017.

In addition, in our November 13,
2017, final rule (82 FR 52243), we
moved the instructions to the MIS data
collection form from Appendix H to our
website. We did so to provide greater
flexibility to make changes and/or
updates to the MIS instructions. We did
not intend for this to suggest that
employers were no longer required to
use the MIS instructions as they have
been required to do by part 40 and the

respective DOT Agency regulations
since 2003. Therefore, we are making a
technical amendment to §40.26 and
Appendix H to part 40 to clarify the
requirement for employers to use the
MIS instructions.

Discussion

The Department’s 2017 final rule was
promulgated under the authority of the
Omnibus Transportation Employee
Testing Act (OTETA) of 1991 (Pub. L.
102-143, Title V, 105 Stat. 952). The
OTETA sets the requirements for DOT’s
reliance on the HHS Mandatory
Guidelines for scientific testing issues.
Section 503 of the Supplemental
Appropriations Act, 1987 (Pub. L. 100-
71, 101 Stat 391, 468), 5 U.S.C. 7301,
and Executive Order 12564 establish
HHS as the agency that directs scientific
and technical guidelines for Federal
workplace drug-testing programs and
standards for certification of
laboratories’ regulated programs. While
the Department has discretion
concerning many aspects of the
regulations governing testing in the
transportation industries’ regulated
programs, we must follow the HHS
Mandatory Guidelines for the drugs for
which we require testing.

The final rule follows that same
mandate with respect to 49 CFR part 40
(OST), 14 CFR part 120 (FAA), and 49
CFR part 655 (FTA), all of which are
directly subject to the OTETA mandate
to conform to the HHS Mandatory
Guidelines. Although PHMSA is not one
of the agencies mentioned in OTETA,
PHMSA'’s drug testing rule (49 CFR part
199) has always incorporated part 40
procedures, and it is important for all
DOT drug testing regulations, and their
terminology, to remain consistent. For
this reason, we are changing the
definition of “prohibited drug” in part
199 to directly reference part 40 and not
the Controlled Substances Act.

In the OST rule, in Appendix H, the
MIS form, in Section III, “Drug Testing
Data,” the word “opiates” in Column 7
is being changed to “opioids.”

In the FAA rule, the FAA is revising
the definition of “prohibited drug” in
§120.7(m) to mean any of the drugs
specified in part 40. The FAA is also
revising §§120.107 and 120.109 to
replace the list of drugs and drug
metabolites with the term “prohibited
drug.” These changes will harmonize
part 120, in pertinent part, with part 40.
In §120.109(c) the words ‘““can not’’ are
being corrected to “cannot.”

In the FTA rule, the FTA is replacing
the term ““opiates” with “opioids” in 49
CFR 655.21(b)(3).

In the PHMSA rule, 49 CFR 199.5,
pipeline operators are required to

conduct their anti-drug programs
according to the requirements of part
199 and the DOT Procedures in part 40.
Moreover, the regulations explain that
the terms and concepts used in part 199
have the same meaning as in the DOT
Procedures in part 40. The ODAPC final
rule, dated November 13, 2017, changed
the definition of “drug” in 49 CFR 40.3
to: “The drugs for which tests are
required under this part and DOT
Agency regulations are marijuana,
cocaine, amphetamines, phencyclidine
(PCP), and opioids.” As a conforming
amendment, PHMSA is changing the
definition of “prohibited drug” in part
199 to align it with the recently changed
definition of ““drugs” in part 40. Instead
of referencing the Controlled Substances
Act, the definition of “prohibited drug”
will now reference part 40. This change
will also conform with the requirement
under part 40 that the drug test panel
includes the four semi-synthetic opioids
(i.e., hydrocodone, oxycodone,
hydromorphone, oxymorphone) in
addition to the three natural opiates
(i.e., heroin, morphine, codeine)
previously included in DOT drug tests.

Regulatory Analyses and Notices

Good Cause for Inmediate Adoption
Without Prior Notice and Comment

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with prior notice and
comment for rules when the agency for
“good cause” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to the rulemaking.

As discussed above, this final rule
revises the terminology in the respective
OST, FAA, FTA, and PHMSA drug
testing rules to conform to the
Department of Transportation’s final
rule requiring testing for semi-synthetic
opioids. Also, as discussed above, OST,
FAA, and FTA are statutorily required
to incorporate the Department of Health
and Human Services (HHS) scientific
and technical guidelines, including
mandatory guidelines establishing the
list of controlled substances which
individually may be tested. While
PHMSA is not subject to the OTETA
mandate to follow the HHS Mandatory
Guidelines, the PHMSA rule already
required compliance with part 40. The
terminological changes involved will
not make substantive changes in the
obligations of regulated parties but
clarify those parties’ obligations. For
these reasons, we find that it is
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unnecessary to seek public comment
before issuing this final rule.

There will be no additional costs
associated with any of these changes,
which are all administrative. Each of
these changes removes inconsistencies
and harmonizes with changes made to
the HHS Mandatory Guidelines in
January of 2017 that were incorporated
into 49 CFR part 40 on November 13,
2017. Any costs associated with the
substantive rulemaking changes to add
the semi-synthetic opioids were
accounted for in the final rule dated
November 13, 2017 (82 FR 52229).

Similarly, section 553(d)(3) of the
APA requires that agencies publish a
rule not less than 30 days before its
effective date, except as otherwise
provided by the agency for good cause
found and published with the rule. DOT
finds that, for the same reasons stated
above, there is good cause to make these
amendments effective immediately.

Executive Order 12866 and 13563

Executive Order 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule implements changes that are
administrative in nature. All agencies
involved have determined that this
action is not a significant regulatory
action under section 3(f) of Executive
Order 12866, nor is it significant within
the meaning of Department of
Transportation regulatory policies and
procedures.

This rule provides technical
corrections to the cited regulations
harmonizing them with part 40. The
only entities affected by this rule are
those aviation, transit, and pipeline
entities already subject to DOT drug
testing rules and the changes made to
part 40 by the final rule dated November
13, 2017. This rule does not require any
additional costs associated with
compliance. Accordingly, it has not
been reviewed by the Office of
Management and Budget.

This rule is not expected to impose
any new compliance costs, and would
not adversely affect, in any material
way, any sector of the economy. There
are no significant changes to the existing
program with the publication of this
rulemaking. Additionally, this rule does

not interfere with any action planned by
another agency and does not materially
alter the budgetary impact of any
entitlements, grants, user fees, or loan
programs. Consequently, a full
regulatory evaluation is not required.

Executive Order 13771

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because this
rule adopts Departmental regulatory
requirements pursuant to part 40, the
involved agencies have determined that
there is good cause to adopt the rule as
a final rule; therefore, RFA analysis is
not required. Additionally, this
administrative action will result in no
significant economic impact nor impose
any additional cost to small entities that
are subject to alcohol misuse and
controlled substance testing
requirements of the cited regulations.

Paperwork Reduction Act

This rule does not provide a new
collection of information that is subject
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). Under the
provisions of the Paperwork Reduction
Act, the affected agencies may not
conduct or sponsor, and a person is not
required to respond to or may not be
penalized for failing to comply with, a
collection of information unless it
displays a currently valid OMB control
number.

Executive Order 13132, Federalism

Executive Order 13132 sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
Federalism implications. That is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

The agencies involved have reviewed
this rule under the threshold criteria of
Executive Order 13132 on Federalism
and certify that the rule would not have
Federalism implications as defined by

the Executive Order. The rule would not
significantly affect the rights, roles, and
responsibilities of States, and would not
involve preemption of State law, nor
would it limit State policymaking
discretion.

Unfunded Mandates Reform Act

This rule is not an unfunded Federal
mandate within the meaning of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, March 22, 1995, 109
Stat. 48). This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $148.1 million or more
in any one year (2 U.S.C. 1532).

Executive Order 13175 (Tribal
Consultation)

The agencies involved have analyzed
this action under Executive Order
13175, and determined that this rule
would not have substantial direct effects
on one or more Indian Tribes; would not
impose substantial direct compliance
costs on Indian Tribal governments; and
would not preempt Tribal law.

National Environmental Policy Act

The Department has analyzed the
environmental impacts of this action
pursuant to the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and has determined that it is
categorically excluded pursuant to DOT
Order 5610.1C, Procedures for
Considering Environmental Impacts (44
FR 56420, Oct. 1, 1979). Categorical
exclusions are actions identified in an
agency’s NEPA implementing
procedures that do not normally have a
significant impact on the environment
and therefore do not require either an
environmental assessment (EA) or
environmental impact statement (EIS).
See 40 CFR 1508.4. In analyzing the
applicability of a categorical exclusion,
the agency must also consider whether
extraordinary circumstances are present
that would warrant the preparation of
an EA or EIS. 1d. Paragraph 4(c)(5) of
DOT Order 5610.1C incorporates by
reference the categorical exclusions for
all DOT Operating Administrations.
This action is covered by the categorical
exclusion listed in the Federal Transit
Administration’s implementing
procedures, “[p]lanning and
administrative activities that do not
involve or lead directly to construction,
such as: . . . promulgation of rules,
regulations, directives . . .” 23 CFR
771.118(c)(4). The purpose of this
rulemaking is to make minor technical
corrections to the Department’s drug-
testing regulations. The Department
does not anticipate any environmental
impacts and there are no extraordinary



Federal Register/Vol. 84, No. 78/ Tuesday, April 23, 2019/Rules and Regulations

16773

circumstances present in connection
with this rulemaking.

International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation (ICAO), it is FAA policy
to conform to ICAO Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that its portion of this
final rule does not conflict with any
international agreement of the United
States.

List of Subjects

14 CFR Part 120

Air carriers, Alcoholism, Alcohol
abuse, Aviation safety, Drug abuse, Drug
testing, Operators, Reporting and
recordkeeping requirements, Safety,
Safety-sensitive, Transportation.

49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

49 CFR Part 655

Mass transportation, Alcohol testing,
Drug testing, Reporting and
recordkeeping requirements, Safety,
Transportation.

49 CFR Part 199

Alcohol testing, Drug testing, Pipeline
safety, Reporting and recordkeeping
requirements, Safety, Transportation.

In consideration of the foregoing, the
Department of Transportation and its
agencies amend their regulations as
follows:

Title 14—Aeronautics and Space

PART 120—DRUG AND ALCOHOL
TESTING PROGRAM

m 1. The authority citation for part 120
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101—
40103, 40113, 40120, 41706, 41721, 44106,
44701, 44702, 44703, 44709, 44710, 44711,
45101-45105, 46105, 46306.

m 2.In § 120.7, revise paragraph (m) to
read as follows:

§120.7 Definitions.

* * * * *

(m) Prohibited drug means any of the
drugs specified in 49 CFR part 40.

* * * * *

m 3. Revise § 120.107 to read as follows:

§120.107 Substances for which testing
must be conducted.

Each employer shall test each
employee who performs a safety-
sensitive function for evidence of a
prohibited drug during each test
required by § 120.109.

m 4.In § 120.109, revise paragraphs
(a)(5) and (c) to read as follows:

§120.109 Types of drug testing required.

* * * * *

(a] * % %

(5) Before hiring or transferring an
individual to a safety-sensitive function,
the employer must advise each
individual that the individual will be
required to undergo pre-employment
testing in accordance with this subpart,
to determine the presence of a
prohibited drug in the individual’s
system. The employer shall provide this
same notification to each individual
required by the employer to undergo
pre-employment testing under
paragraph (a)(4) of this section.

* * * * *

(c) Post-accident drug testing. Each
employer shall test each employee who
performs a safety-sensitive function for
the presence of a prohibited drug in the
employee’s system if that employee’s
performance either contributed to an
accident or cannot be completely
discounted as a contributing factor to
the accident. The employee shall be
tested as soon as possible but not later
than 32 hours after the accident. The
decision not to administer a test under

this section must be based on a
determination, using the best
information available at the time of the
determination, that the employee’s
performance could not have contributed
to the accident. The employee shall
submit to post-accident testing under

this section.
* * * * *

Title 49—Transportation

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m 5. The authority citation for part 40
continues to read as follows:

Authority: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.

m 6. Revise § 40.26 to read as follows:

§40.26 What form must an employer use
to report Management Information System
(MIS) data to a DOT agency?

As an employer, when you are
required to report MIS data to a DOT
agency, you must use the U.S.
Department of Transportation Drug and
Alcohol Testing MIS Data Collection
Form to report that data. You must use
the form and instructions referenced at
Appendix H to part 40. You must
submit the MIS report in accordance
with rule requirements (e.g., dates for
submission; selection of companies
required to submit, and method of
reporting) established by the DOT
agency regulating your operation.

m 7. Revise Appendix H to part 40 to
read as follows:

Appendix H to Part 40—DOT Drug and
Alcohol Testing Management
Information System (MIS) Data
Collection Form

The following form is the MIS Data
Collection form required for use to
report calendar year MIS data. The
instructions for this form are found at
https://www.transportation.gov/odapc.
BILLING CODE 4910-9x—P
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U.S. DEPARTMENT OF TRANSPORTATION DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM

Calendar Year Covered by this Report: o OMB No. 2105-0529
I. Employer: Form DOT F 1385 (Rev. 4/2019)
Company Name:
Doing Business As (DBA) Name (if applicable):
Address: E-mail:
Name of Certifying Official: Signature:
Telephone: ( ) Date Certified:
Prepared by (if different): Telephone: ( J
C/TPA Name and Telephone (if applicable): ( )
Check the DOT agency for which you are reporting MIS data; and complete the information on that same line as appropriate:
___ FMCSA ~ Motor Carnier: DOT #: Owner-operator: {circle one) YES or NO  Exempt (Circle One) YES or NO
FAA - Aviation: Certificate # (if applicable): Plan / Registration # (if applicable):

_ PHMSA - Pipeline: (Check) Gas Gathering_ Gas Transmission _ Gas Distribution_ Transport Hazardous Liquids__ Transport Carbon Dioxide
FRA - Railroad: Total Number of observed/documented Part 219 “Rule G” Observations for covered employees:
USCG - Maritime: Vessel ID # (USCG- or State-Issued): (If more than one vessel, list separately.)
FTA — Transit

1L Covered Employees: (A) Enter Total Number Safety-Sensitive Employees In All Employee Categories:

(B) Enter Total Number of Employee Categories:

C — By -
© Employee Category Tatal Number of Employees 1f you have multip pl categories, complete Sections 1
in this Category and [T (A) & (B). Take that filled-in form and make one copy for
each employee category and complete Sections IT {C}, ITL, and TV
for each separate employee category.
1I1. Drug Testing Data
1 3 1 5 6 7 9 10 11 12 13
. Refusal Results
28 &
Isl-2-kx) o - » o -
s52EZ| = o -] 1= = -
o532 = - - - o w £ m
AR R 38|
EREEIE: exHl 22 122 |2 22 |22 2 3T |328|l e |
2= A = Tv‘vg =7 == = k¥ =& w = ZecgEl &8¢ =
ZzeS| Bz | Bz Z: |22 |26 | Z Zz 5 E |22 %= 3
E5%..| EF EFe| &= ao [ 4 &< 5 w ms=| SEZ| 2
56e .30’ 6Zs = = =gl 58%| &
Type of Test FESE| £ - < @ Ffrd|l Car| U
Pre-Employment
Random
Post-Accident
Reasonable Susp./Cause
Retum-to-Duty
Follow-Up
TOTAL
IV. Alcohol Testing Data:
J 1 2 3 4 5 6 7 8 b
- Refusal Results
Ew . =] “ @ 0 S
w 5E =€ = z % 22 - -
S_=5 n S w & &< &2 3 5
SEEE— %z 55 =<3 < i g 2o 4
2228% &2 E Sa - Ez2 | Ez L8178 |2
E w#'S T o0 2 o 2 =B 7S | 8% - b =
ET e = £ E3 . 5E . ELE Sy | E2E| 2E w2
ZELEC 2 Zs B5E=s Exw |ELs [ 325|220 3
3877 | 23 837 |£57 |%:2: |5:2% |zs%| 273 ¢
Type of Test ExZel | 32 285 |28% |G8E€ (828 (728|3e&|3
Pre-Employment
Random
Post- Accident
Reasonable Susp./Cause
Retum-to-Duty
Follow-Up
TOTAL
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PAPERWORK REDUCTION ACT NOTICE (as required by S CFR 1320.21)
A federal agency may not conduct or sponsor, and a person is not required to respond to, nor shall
a person be subject to a penalty for failure to comply with a collection of information subject to the
requirements of the Paperwork Reduction Act unless that collection of information displays a
current valid OMB Control Number. The OMB Control Number for this information collection is
2105-0529. Public reporting for this collection of information is estimated to be approximately 90
minutes per response, including the time for reviewing instructions, completing and reviewing the
collection of information. All responses to this collection of information are mandatory. Send
comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden to: Information Collection Clearance Officer, U.S.
Department of Transportation, Office of Drug and Alcohol Policy and Compliance, 1200 New
Jersey Avenue, SE, Suite W62-300, Washington, D.C. 20590.

Title 18, USC Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or
imprisonment for not more than 5 years, or both, to knowingly and willfully make or cause to be

made any false or fraudulent statements of representations in any matter within the jurisdiction of
any agency of the United States.

BILLING CODE 4910-9x-C

PART 199—DRUG AND ALCOHOL
TESTING

m 8. The authority citation for part 199
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60117, and 60118; 49 CFR 1.53.

m 9.In §199.3, revise the definition of
“Prohibited drug” to read as follows:

§199.3 Definitions.

* * * * *

Prohibited drug means any of the
substances specified in 49 CFR part 40.

* * * * *

PART 655—PREVENTION OF
ALCOHOL MISUSE AND PROHIBITED
DRUG USE IN TRANSIT OPERATIONS

m 10. The authority citation for part 655
continues to read as follows:

Authority: 49 U.S.C. 5331; 49 CFR 1.91.

m 11. Amend § 655.21 by revising
paragraph (b)(3) to read as follows:

§655.21 Drug testing.

* * * * *
(b) * k%
(3) Opioids;

* * * * *

Issued in Washington, DC, on Tuesday,
March 19, 2019.

Elaine L. Chao,
Secretary of Transportation.
Daniel K. Elwell,

Acting Administrator, Federal Aviation
Administration.

[FR Doc. 2019-06986 Filed 4-22—19; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF JUSTICE

28 CFR Part 16

[Docket No. OAG 155; A.G. Order No. 4442—
2019]

RIN 1105-AB51

Department of Justice Freedom of
Information Act Regulations

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice,
after consideration of the public
comments, adopts without change the
interim final rule amending the
Department’s regulations under the
Freedom of Information Act (FOIA) that
was published on January 4, 2017.

DATES: This rule is effective April 23,
2019.

FOR FURTHER INFORMATION CONTACT:
Lindsay Roberts, Attorney-Advisor,
Office of Information Policy, (202) 514—
3642.

SUPPLEMENTARY INFORMATION: The
Department issued an interim final rule
amending the Department’s regulations
under the Freedom of Information Act
(FOIA) to incorporate certain changes
made to the FOIA, 5 U.S.C. 552, by the
FOIA Improvement Act of 2016, Public
Law 114-185, 130 Stat. 538 (June 30,
2016). 82 FR 725 (Jan. 4, 2017) Those
changes included providing requesters
90 days to submit an administrative
appeal and implementing certain notice
requirements for FOIA response letters.
The rule also updated the requirements
pertaining to two FOIA fee categories,
“representative of the news media’” and
“educational institution,” to reflect
recent decisions by the Court of Appeals
for the District of Columbia Circuit. The
rule went into effect on February 3,
2017. The Department received three
public comments about the interim final
rule. After carefully reviewing and

considering all comments, the
Department has determined to adopt the
provisions of the interim rule in final
form without change.

The first commenter did not suggest
any changes to the rule, but instead
generally provided his opinion on the
importance of the FOIA and how it
should operate.

The second comment pertained to
duplication fees for student requesters
and the services provided by the Office
of Government Information Services
(OGIS). The commenter noted that it is
important for students to be able to
obtain documents in a reasonably cost-
effective manner, which is reflected in
the decision rendered by the Court of
Appeals for the District of Columbia
Circuit in Sack v. DOD, 823 F.3d 687
(D.C. Cir. 2016). The commenter
indicated that, despite qualifying for
educational institution requester status,
students will still be required to pay
duplication fees. The commenter stated
that duplication fees may become
obsolete over time as records are
maintained electronically and responses
are likewise provided electronically.
The commenter encouraged the
Department to keep all records
electronically to reduce duplication
fees. The commenter suggested that the
Department consider removing
duplication fees, unless the component
certifies that the records being produced
are in paper format and the component
does not possess an electronic copy.

The Department considered this
comment and declines to remove the
provision for charging applicable
duplication fees to educational
institutions. The FOIA provides that
agencies shall promulgate regulations
providing for reasonable standard
charges for duplication fees, which are
the only type of fees assessed to
educational institution requesters. See 5
U.S.C. 552(a)(4)(A)(ii)(I). The
Department’s regulations contain the
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directive that components “ensure that
searches, review, and duplication are
conducted in the most efficient and the
least expensive manner.” 28 CFR
16.10(a). Further, requesters qualifying
as educational institutions are provided
the first 100 pages of duplication (or the
cost equivalent) without charge.
§16.10(d)(4)(i). Moreover, any requester
may seek a fee waiver. Components
grant fee waivers if the requester has
demonstrated that disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester. 5
U.S.C. 552(a)(4)(A)(iii); 28 CFR
16.10(k)(1). For all these reasons, the
Department believes that no changes are
needed to the provisions concerning the
assessment of duplication fees for
educational institutions.

The second commenter also provided
his opinion about the helpfulness of
advising requesters about the services
available from the FOIA Public Liaison
and OGIS. In response, the Department
notes that the interim rule already
directs components to inform requesters
of the availability of the FOIA Public
Liaison when providing notice of
unusual circumstances and in all final
responses. The Department also informs
requesters of the services provided by
OGIS when giving notice of unusual
circumstances and in all adverse
determinations. See 28 CFR 16.5(c) and
16.6(e)(5).

This commenter also suggested that
§16.8(d) be amended to require
components to provide an explanation
to the requester if a component chooses
not to participate in mediation. The
Department declines to make this
change. Mediation is a voluntary
process and the statute does not require
agencies to provide an explanation if
they choose not to engage in this
process. Consistent with the statute, the
Department provides multiple
opportunities for the requester and
agency to communicate about a request.
The Department also encourages
components to have open
communication with requesters
throughout the request process and
requesters can contact the component’s
FOIA Requester Service Center and
FOIA Public Liaison any time during
the processing of their request. As part
of these communications, components
may choose to explain why they
decided not to participate in mediation
in any given case.

The third commenter raised concerns
about the exclusive use of web portals
to accept FOIA requests electronically at

some components. The commenter
noted that different components have
different portals, which can be
confusing for requesters, and that some
components also accept requests via
email. The commenter suggested
amending § 16.3(a) to require all
components to accept requests via
email, as well as through a portal or
other means, and amending § 16.8(a) to
require the Office of Information Policy
(OIP) to receive appeals via email, in
addition to using an online portal and
other means. Currently, components
must have the capability to accept
requests electronically either through
email or a web portal, but they are not
required to provide both capabilities.

The Department considered this
comment but, due to the efficiencies
gained by using portals, declines to
require components to receive requests
and appeals via email in addition to
online portals, or other methods. The
Department recognizes that it may seem
easier for requesters to have the option
to use email instead of a web portal.
Using web portals, though, actually
provides significant efficiencies for both
requesters and components when
compared to email. For example, when
a requester submits a request via a web
portal the component can start working
on the request immediately upon receipt
rather than having to manually enter the
information contained in the email into
the component’s tracking system.
Particularly for components that receive
thousands of requests each year, this
time savings can be significant and
benefits requesters overall. Moreover,
web portals also help requesters ensure
that they provide all required
information when submitting their
request or appeal, a capability that is not
available when requesters submit via
email. Without any built-in structure, an
email request might omit essential
information and require the component
to engage in additional back and forth
with the requester before processing can
begin. By contrast, a web portal form
will guide the requester through the
process, helping to ensure that all
necessary information is provided from
the start. This allows the component to
start processing the request more
quickly than would occur if it needed
additional information from a requester
who submitted an incomplete request
via email. Again, this benefits all
requesters.

The Department is committed to
making it easy for the public to submit
requests and appeals. The Department’s
FOIA Reference Guide, available on
OIP’s website, provides detailed
instructions for making requests, and
OIP maintains a single page on its

website that lists contact information for
all components. Every component has a
FOIA Requester Service Center and
FOIA Public Liaison who are available
to answer questions about submitting
requests. OIP works with components
through the administrative appeal
process and through its general
compliance functions to help ensure
that components’ procedures are
requester-friendly. Components are
continually working to streamline the
request and appeal submission process
to the extent feasible while also striving
to use available resources most
efficiently to ensure faster processing to
benefit all requesters. Finally, the
Department has developed a National
FOIA Portal that the public can use to
make requests that is designed to help
standardize the request-making process
across the government. The National
FOIA Portal also contains a wealth of
information to educate requesters on the
FOIA and assist them in making
requests. The National FOIA Portal
contains a customized form for each
agency and agency component that both
follows a uniform format and provides
a link to the authority for any
specialized requirements that an agency
or component might have for making
requests. These features are designed to
simplify and standardize the request-
making process for the public. We
expect to continually improve the
functionality of the National FOIA
Portal over time.

Regulatory Certifications

Executive Orders 12866 and 13563—
Regulatory Review

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), Principles of
Regulation, and Executive Order 13563,
“Improving Regulation and Regulatory
Review,” section 1(b), General
Principles of Regulation.

The Department of Justice has
determined that this rule is not a
“significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Both Executive Orders 12866 and
13563 direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). The Department conducted the
required assessment for the interim final
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rule and this rule finalizes those
regulations without change.

Regulatory Flexibility Act

This rule finalizes the amendment of
the Department of Justice’s regulations
under the FOIA to incorporate certain
changes made by the FOIA
Improvement Act of 2016, and to reflect
developments in the case law and to
streamline the description of the factors
to be considered when making fee
waiver determinations. Because the
Department was not required to publish
a notice of proposed rulemaking for this
rule, a Regulatory Flexibility analysis is
not required. 5 U.S.C. 603(b).

Executive Order 13132—Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
the Department has determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This rule is not a major rule as
defined by the Congressional Review
Act. 5 U.S.C. 804.

Paperwork Reduction Act

This rule imposes no information
collection or record keeping
requirements.

List of Subjects in 28 CFR Part 16

Administrative practice and
procedure, Freedom of information,
Privacy.

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

Accordingly, the interim rule
amending 28 CFR part 16, which was
published at 82 FR 725 on January 4,
2017, is adopted as a final rule without
change.

Dated: April 17, 2019.

William P. Barr,

Attorney General.

[FR Doc. 2019-08122 Filed 4-22-19; 8:45 am]
BILLING CODE 4410-BE-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117, 147, and 165
[USCG-2019-0255]

2019 Quarterly Listings; Safety Zones,
Security Zones, Special Local
Regulations, Drawbridge Operation
Regulations and Regulated Navigation
Areas

AGENCY: Coast Guard, DHS.
ACTION: Notification of expired
temporary rules issued.

SUMMARY: This document provides
notification of substantive rules issued
by the Coast Guard that were made
temporarily effective but expired before
they could be published in the Federal
Register. This document lists temporary
safety zones, security zones, special
local regulations, drawbridge operation
regulations and regulated navigation
areas, all of limited duration and for
which timely publication in the Federal
Register was not possible.

DATES: This document lists temporary
Coast Guard rules that became effective,
primarily between December 2018 and
March 2019, unless otherwise indicated,
and were terminated before they could
be published in the Federal Register.
ADDRESSES: Temporary rules listed in
this document may be viewed online,
under their respective docket numbers,
at https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this document contact
Deborah Thomas, Office of Regulations
and Administrative Law, telephone
(202) 372—-3864.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been

delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Drawbridge operation
regulations authorize changes to
drawbridge schedules to accommodate
bridge repairs, seasonal vessel traffic,
and local public events. Regulated
Navigation Areas are water areas within
a defined boundary for which
regulations for vessels navigating within
the area have been established by the
regional Coast Guard District
Commander.

Timely publication of these rules in
the Federal Register may be precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, often informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
end of the effective period, mariners
were personally notified of the contents
of these safety zones, security zones,
special local regulations, regulated
navigation areas or drawbridge
operation regulations by Coast Guard
officials on-scene prior to any
enforcement action. However, the Coast
Guard, by law, must publish in the
Federal Register notice of substantive
rules adopted. To meet this obligation
without imposing undue expense on the
public, the Coast Guard periodically
publishes a list of these temporary
safety zones, security zones, special
local regulations, regulated navigation
areas and drawbridge operation
regulations. Permanent rules are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary rules are
also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated.

The following unpublished rules were
placed in effect temporarily during the
period between December 2018 and
March 2019 unless otherwise indicated.
To view copies of these rules, visit
www.regulations.gov and search by the
docket number indicated in the
following table.
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USCG-2018-0818 ................ Safety Zones (Parts 147 and 165) ................... Sunken Vessel Charleston Harbor; Charleston, 11/18/18
SC.

USCG-2018-0914 ................ Security Zones (Part 165) .......cccccevveiriiircieenenn. Potomac River and Anacostia River, Wash- 12/3/18
ington, DC.

USCG-2018-1113 ................ Safety Zones (Parts 147 and 165) ................... Downtown Sandusky Fireworks, Lake Erie, 12/31/18
Sandusky, OH.

USCG-2018-1112 Safety Zones (Parts 147 and 165) Ohio River, Vanport, PA .......cccccoiiiiiiiiiieeen, 1119

USCG-2018-1086 Safety Zones (Parts 147 and 165) Tennessee River, Huntsville, AL .. 1/4/19

USCG-2019-0008 Safety Zones (Parts 147 and 165) Tennessee River, Huntsville, AL ...........cccccee. 1/9/19

USCG-2019-0021 Security Zones (Part 165) .......ccccceeveeriieriieennnn. Corpus Christi Ship Channel, Corpus Christi, 1/12/19
TX.

USCG-2018-1059 ................ Safety Zones (Parts 147 and 165) .........c........ Tappan Zee Bridge Demolition, Hudson River; 1/12/19
Tarrytown, NY.

USCG-2018-1111 ........c..e. Safety Zones (Parts 147 and 165) .........c........ Fireworks Displays in the Fifth Coast Guard 1/13/19
District.

USCG-2018-1116 ........c....... Safety Zones (Parts 147 and 165) .........c........ Atlantic Intracoastal Waterway, Camp Lejeune, 1/15/19
NC.

USCG-2019-0026 ................ Safety Zones (Parts 147 and 165) .........c........ Tennessee River, Calvert City, KY .....ccccoceenee 1/16/19

USCG—-2019-0006 ................ Safety Zones (Parts 147 and 165) ................... Ohio River, Owensboro, KY .......cccccceieviieennen. 1/19/19

USCG-2018-1115 ................ Drawbridges (Part 117) ....cccoooiiiiiiieiiiiieeee, Newport River, Beaufort, NC ...........ccccceevenenen. 1/25/19

USCG-2019-0007 ................ Special Local Regulations (Part 100) ............... Gasparilla Marine Parade; Hillsborough Bay; 1/26/19
Tampa, FL.

USCG-2018-1120 ................ Special Local Regulations (Part 100) ............... Hanohano Ocean Challenge, San Diego, CA .. 1/26/19

USCG-2019-0027 ................ Safety Zones (Parts 147 and 165) .........c........ Pier 84; Fireworks Display in the COTP, NY ... 2/11/19

USCG-2018-1109 ................ Safety Zones (Parts 147 and 165) Murden Cove, Bainbridge Island, WA .............. 2/26/19

USCG-2019-0204 Safety Zones (Parts 147 and 165) Squalicum Harbor, WA ..., 3/16/19

USCG-2019-0173 Security Zones (Part 165) .......cccccoecveiriivrcieenenn. Charleston Harbor and Cooper River, Charles- 3/19/19
ton, SC.

Dated: April 18, 2019.
Katia Kroutil,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. 2019-08120 Filed 4-22-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[Docket Number USCG-2017-0181]
RIN 1625-AA01

Anchorage Grounds; Baltimore
Harbor, Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
its Baltimore Harbor anchorage grounds
regulation. The changes will reduce the
size of three general anchorages,
establish one new general anchorage,
rename two existing general anchorages,
and change the duration a vessel may
remain within an anchorage for two
existing general anchorages. This rule
will ensure that Coast Guard regulations
are consistent with the U.S. Army Corps
of Engineers Baltimore District Port of
Baltimore Anchorages and Channels
civil works project that widened the
channel, and provide a higher degree of
safety to persons, property and the

environment by accurately depicting the
anchorage locations. The changes to the
regulated uses of the anchorages will
support current and future port activity
related to the safety of post-Panamax
commercial cargo vessels, and will
remove vessel security provisions that
currently exist in these Baltimore
Harbor regulations.

DATES: This rule is effective May 23,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2017—
0181 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald L. Houck, U.S. Coast
Guard, Sector Maryland-National
Capital Region, Waterways Management
Division, Coast Guard; telephone (410)
576—2674, email Ronald.L.Houck@
uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

Anchorage regulation duties and
powers were transferred to the Coast
Guard in 1967 (32 FR 17726, Dec. 12,
1967). On December 12, 1968, the Fifth
Coast Guard District published a final
rule in the Federal Register (33 FR
18438) establishing an anchorage area in
Baltimore Harbor, Maryland. The
anchorage grounds at Baltimore,
Maryland are described in 33 CFR
110.158. These anchorage grounds are
involved in a federal navigation project
under the jurisdiction of the U.S. Army
Corps of Engineers Baltimore District.
Section 101a(22) of the Water Resources
Development Act of 1999 (Pub. L. 106—
53, 113 Stat 269 (1999)) authorized
widening of the Dundalk and Seagirt
Marine Terminal channels. Widening of
the Seagirt Marine Terminal channel
occurred in 2015. This dredging
widened the limits of existing
navigation channels which are used to
access key Maryland Port
Administration marine terminals
located immediately adjacent to the
Baltimore Harbor, Maryland anchorage
grounds, and put the existing anchorage
grounds in the way of the newly
expanded navigation channels. To
addresses these changes, Sector
Maryland-National Capital Region,
Baltimore, Maryland, worked in
coordination with the Port of Baltimore
Harbor Safety and Coordination
Committee to develop proposed
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revisions to the affected anchorage
boundaries and associated regulations.
On August 14, 2018, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled “Anchorage
Grounds; Baltimore Harbor, Baltimore,
MD” (83 FR 40164). There we stated
why we issued the NPRM, and invited
comments on our proposed regulatory
action related to this anchorage grounds.
During the comment period that ended
November 13, 2018, we received no
comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 471, 2071;
46 U.S.C 70034; 33 CFR 1.05-1; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define anchorage grounds. The
purpose of this rule is to reduce
navigational safety risk and support port
efficiency in Baltimore Harbor. This
regulation will designate a new general
anchorage ground developed from an
existing anchorage ground that is
located outside of the established
navigation channel in order to align
with the existing U.S. Army Corps of
Engineers Baltimore District Port of
Baltimore Anchorages and Channels
civil works project. The Baltimore
Harbor anchorage grounds are typically
used by deep draft commercial cargo
vessels. In order to maximize the
availability and use of these important
anchorages, this regulation will also
change the duration for which vessels
may remain in these anchorages. This
regulation will reduce the duration a
vessel may remain within Anchorage
No. 3 Lower (renumbered as Anchorage
No. 3A) and Anchorage No. 4, from 72
hours to 24 hours. Lastly, due to similar
provisions within the Maritime
Transportation Security Act of 2002
(MTSA) (Pub. L. 107-295) and federal
regulations (33 CFR part 104, and 46
CFR chapter 1, subchapters N and O),
the vessel security requirements in
§ 110.158(d) are now redundant and
will be removed as part of this
regulation.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
August 14, 2018. There are no changes
in the regulatory text of this rule from
the proposed rule in the NPRM.

This rule amends the Baltimore
Harbor, Maryland anchorage grounds as
described in 33 CFR 110.158. The
general anchorages currently listed in
the regulation that are affected by this
rule are Anchorage No. 2, Anchorage

No. 3 Upper, Anchorage No. 3 Lower,
Anchorage No. 4, Anchorage No. 5 and
Anchorage No. 6.

This rule reduces the sizes of
Anchorage No. 2, Anchorage No. 3
Lower, and Anchorage No. 4. These
reductions will remove the portions of
the anchorage grounds that are in the
navigable channel. The area of
Anchorage No. 2 is reduced by
approximately 16,330 square yards
along its northern limit and
approximately 326,770 square yards
along its eastern limit. The area of
Anchorage No. 3 Lower is reduced at its
eastern limit by 12,560 square yards.
The area of Anchorage No. 4 is reduced
at its western limit by 6,000 square
yards.

This rule renames Anchorage No. 3
Lower to Anchorage No. 3A, and
renames Anchorage No. 3 Upper to
Anchorage No. 3B. This rule revises
Anchorage No. 2 and creates an area
called Anchorage No. 3C out of existing
anchorage ground from Anchorage No.
2. An area within Anchorage No. 2 that
is approximately 500 yards in length
and 165 yards in width, and adjacent to
Anchorage No. 3 Upper, becomes
Anchorage No. 3C. This reconfiguration
does not provide new space available
for anchorage, will not restrict traffic,
and is located outside of the established
navigation channel. A graphic depicting
these changes is included in the docket.

This rule will reduce the duration a
vessel may remain within Anchorage
No. 3 Lower (renumbered as Anchorage
No. 3A) and Anchorage No. 4, from 72
hours to 24 hours. These changes are
based on recommendations documented
by the Port of Baltimore Harbor Safety
and Coordination Committee on
September 8, 2010, and the Association
of Maryland Pilots. The Port of
Baltimore Harbor Safety and
Coordination Committee’s
recommendation is available in the
docket. The Coast Guard agrees that the
Committee’s recommendation addresses
the problem of ensuring maximum
availability and use of these anchorages.
In addition, this rule establishes that a
vessel may remain within Anchorage
No. 3C for no more than 72 hours
without permission from the Captain of
the Port, to remain consistent with the
regulations for Anchorage No. 2.

This rulemaking renumbers several
paragraphs listed in 33 CFR 110.158,
from (a)(3) Anchorage No. 3, Upper,
general anchorage, through (a)(8)
Anchorage No. 7, Dead ship anchorage.
All anchorage ground descriptions will
be updated to state they are in the
waters of the Patapsco River, except for
Anchorage No. 7, Dead ship anchorage,
which will be updated to state it is in

the waters of Curtis Bay. Designation of
the new Anchorage No. 3C will create
a new paragraph, (a)(9) for Anchorage
No. 7, Dead ship anchorage. This
rulemaking modifies paragraph (c)(3) of
the general regulations to remove the
reference to a vessel becoming ‘‘a
menace’’ because we do not define that
term and we don’t believe it is needed
given other factors already included in
that paragraph. We also change the
defined term ““dangerous cargo” to
“certain dangerous cargo” without
changing the definition, continuing to
incorporate the definition of certain
dangerous cargo from 33 CFR 160.202,
and aligning terminology used in this
rule with that used throughout the rest
of 33 CFR 110.158. This rulemaking
removes paragraphs (c)(4) regarding
revocable permits for habitual use of an
anchorage, and paragraph (d) in its
entirety, as described in section III
above.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the following: (i) It will not
interfere with existing maritime activity
in Baltimore Harbor, (ii) the changes
will reduce navigational safety risk in
Baltimore Harbor by: (1) Aligning
existing general anchorage boundaries
with recent dredging projects that
widened the limits of adjacent
navigational channels, (2) reducing the
duration a vessel may remain within an
anchorage to increase availability and
usage, and (3) renaming and
reconfiguring general anchorages that
support a proper naming and numbering
convention within the existing
anchorage regulation, and (iii) the
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reconfiguration of the additional general
anchorage does not provide additional
anchorage area and will not restrict
traffic, as it is developed from an
existing anchorage and is located
outside of the established navigation
channel. As discussed in section IV
above, this rule will replace the
“dangerous cargo” definition with one
for “certain dangerous cargo” and
remove vessel security provisions that
are redundant to other federal
regulations.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

For the reasons stated in section V.A
above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
modification of existing anchorages
within the Baltimore Harbor, Maryland
anchorage grounds. It is categorically
excluded from further review under

paragraph L59(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 110
Anchorage Grounds.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:
Authority: 33 U.S.C. 471, 2071; 46 U.S.C.
70034; 33 CFR 1.05-1; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise § 110.158 to read as follows:

§110.158 Baltimore Harbor, MD.

(a) Anchorage Grounds—(1) No. 1,
general anchorage. (i) All waters of the
Patapsco River, bounded by a line
connecting the following points:

Latitude

39°15"13.51” N
39°15'11.01” N
39°14'52.98” N
39°14’47.90” N

Longitude

76°34’07.76” W
76°34'11.69” W
76°33'52.67” W
76°33'40.73” W

(ii) No vessel shall remain in this
anchorage for more than 12 hours
without permission from the Captain of
the Port.

(2) Anchorage No. 2, general
anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

Latitude

39°14’50.06” N
39°14’57.53” N
39°15’08.56” N
39°15’15.77” N
39°15'18.87” N
39°1517.71” N
39°14’50.35” N
39°14'45.28” N
39°14’46.27” N
39°14’43.76” N
39°14’57.51” N
39°14’55.60” N
39°14'59.42” N

Longitude

76°33'29.86” W
76°33'37.74” W
76°33'37.66” W
76°33'28.81” W
76°33'12.82” W
76°33'09.09” W
76°32°40.43” W
76°32’48.68” W
76°32’49.69” W
76°32’53.63” W
76°33'08.14” W
76°33'11.14” W
76°33'15.17” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours
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without permission from the Captain of
the Port.

(3) Anchorage No. 3A, general
anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

without permission from the Captain of
the Port.

(8) Anchorage No. 6, general
anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

Latitude

39°14’15.66” N
39°14'32.48” N
39°14’46.27” N
39°14’32.50” N
39°14722.37” N

Longitude

76°32’53.59” W
76°33'11.31" W
76°32’49.69” W
76°32’35.18” W
76°32°43.07” W

Latitude

39°13'42.98” N
39°13720.65” N
39°13"34.00” N
39°14'01.95” N
39°13'51.01” N

Longitude

76°3219.11” W
76°31'55.58” W
76°31'33.50” W
76°32°02.65” W
76°32'18.71” W

(ii) No vessel shall remain in this
anchorage for more than 24 hours
without permission from the Captain of
the Port.

(4) Anchorage No. 3B, general
anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

(i1) No vessel shall remain in this
anchorage for more than 72 hours
without permission from the Captain of
the Port.

(9) Anchorage No. 7, Dead ship
anchorage. (i) All waters of Curtis Bay,
bounded by a line connecting the
following points:

Latitude

39°14’32.48” N
39°14746.23” N
39°14’57.51” N
39°14’43.76” N

Longitude

76°33'11.31” W
76°33'25.83” W
76°33'08.14” W
76°32’53.63” W

(ii) No vessel shall remain in this
anchorage for more than 24 hours

without permission from the Captain of

the Port.

(5) Anchorage No. 3C, general

anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

Latitude

39°14’46.23” N
39°14’50.06” N
39°14'59.42” N
39°14’55.60” N

Longitude

76°33'25.83” W
76°33'29.86” W
76°33'15.17” W
76°33'11.14” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours

without permission from the Captain of

the Port.

(6) Anchorage No. 4, general

anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

Latitude

39°13'52.92” N
39°14'04.38” N
39°14’09.35” N
39°14’17.96” N
39°14’05.32” N
39°14700.05” N

Longitude

76°32°29.60” W
76°32°41.69” W
76°32’39.89” W
76°32'26.44” W
76°32'13.09” W
76°32'17.77” W

Latitude

39°13’00.40” N
39°13’13.40” N
39°13’13.96” N
39°13’14.83” N
39°13’00.40” N

Longitude

76°34'10.40” W
76°34’10.81” W
76°34’05.02” W
76°33'29.80” W
76°33'29.90” W

(ii) No vessel shall remain in this
anchorage for more than 24 hours
without permission from the Captain of
the Port.

(7) Anchorage No. 5, general
anchorage. (i) All waters of the Patapsco
River, bounded by a line connecting the
following points:

Latitude

39°14’07.89” N
39°13’34.82” N
39°13722.25” N
39°1321.20” N

Longitude

76°32’58.23” W
76°32'23.66” W
76°32°28.90” W
76°33'11.94” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours

(ii) The primary use of this anchorage
is to lay up dead ships. Such use has
priority over other uses. Permission
from the Captain of the Port must be
obtained prior to the use of this
anchorage for more than 72 hours.

(b) Definitions. As used in this
section—

Certain dangerous cargo means
certain dangerous cargo as defined in
§ 160.202 of this chapter.

COTP means Captain of the Port
Sector Maryland—National Capital
Region.

(c) General regulations. (1) Except as
otherwise provided, this section applies
to vessels over 20 meters long and all
vessels carrying or handling certain
dangerous cargo while anchored in an
anchorage ground described in this
section.

(2) Except in cases where unforeseen
circumstances create conditions of
imminent peril, or with the permission
of the Captain of the Port, no vessel
shall be anchored in Baltimore Harbor
or the Patapsco River outside of the
anchorage areas established in this
section for more than 24 hours. No
vessel shall anchor within a tunnel,
cable or pipeline area shown on a
government chart. No vessel shall be
moored, anchored, or tied up to any
pier, wharf, or other vessel in such
manner as to extend into established
channel limits. No vessel shall be
positioned so as to obstruct or endanger
the passage of any other vessel.

(3) Except in an emergency, a vessel
that is likely to sink or otherwise
become an obstruction to navigation or
the anchoring of other vessels may not
occupy an anchorage, unless the vessel

obtains permission from the Captain of
the Port.

(4) Upon notification by the Captain
of the Port to shift its position, a vessel
at anchor must get underway and shall
move to its new designated position
within two hours after notification.

(5) The Captain of the Port may
prescribe specific conditions for vessels
anchoring within the anchorages
described in this section, including, but
not limited to, the number and location
of anchors, scope of chain, readiness of
engineering plant and equipment, usage
of tugs, and requirements for
maintaining communication guards on
selected radio frequencies.

(6) No vessel at anchor or at a mooring
within an anchorage may transfer oil to
or from another vessel unless the vessel
has given the Captain of the Port the
four hours advance notice required by
§ 156.118 of this chapter.

(7) No vessel shall anchor in a “dead
ship” status (propulsion or control
unavailable for normal operations)
without prior approval of the Captain of
the Port.

Dated: April 17, 2019.
Keith M. Smith,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2019-08116 Filed 4-22—-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2019-0241]

Safety Zones; Fireworks Displays in
the Fifth Coast Guard District

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Penn’s Landing, Delaware River,
Philadelphia, PA, safety zone from 8:30
p.m. through 9:00 p.m. on April 26,
2019. This action is necessary to ensure
safety of life on the navigable waters of
the United States immediately prior to,
during, and immediately after the
fireworks displays. Our regulation for
safety zones of fireworks displays in the
Fifth Coast Guard District identifies the
regulated area for this event at Penn’s
Landing in Philadelphia, PA. During the
enforcement periods, vessels may not
enter, remain in, or transit through the
safety zones during these enforcement
periods unless authorized by the
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Captain of the Port or designated Coast
Guard patrol personnel on scene.

DATES: The regulations in the table to 33
CFR 165.506 at (a)(16) will be enforced
from 8:30 p.m. through 9 p.m. on April
26, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, you may call or email
Petty Officer Thomas Welker, U.S. Coast
Guard, Sector Delaware Bay, Waterways
Management Division, telephone 215—
271-4814, email Thomas.].Welker@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone in the
Table to 33 CFR 165.506, entry (a)(16)
for the Delaware River Waterfront
Corporation Fireworks display from
8:30 p.m. through 9 p.m. on April 26,
2019. This action is necessary to ensure
safety of life on the navigable waters of
the United States immediately prior to,
during, and immediately after the
fireworks displays. Our regulation for
safety zones of fireworks displays
within the Fifth Coast Guard District,
table to § 165.506, entry (a)(16) specifies
the location of the regulated area as all
waters of Delaware River, adjacent to
Penn’s Landing, Philadelphia, PA,
within 500 yards of a fireworks launch
site at approximate position latitude
39°56749” N, longitude 075°08"11” W.
During the enforcement period, as
reflected in § 165.506(d), vessels may
not enter, remain in, or transit through
the safety zone during the enforcement
period unless authorized by the Captain
of the Port or designated Coast Guard
patrol personnel on scene.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard will provide notification of
this enforcement period via broadcast
notice to mariners.

Dated: April 18, 2019.
Scott E. Anderson,

Captain, U.S. Coast Guard, Captain of the
Port, Delaware Bay.

[FR Doc. 2019-08127 Filed 4-22-19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket Number USCG-2019-0113]
RIN 1625-AA00

Safety Zone; Lake of the Ozarks,
Osage Beach, MO

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Lake of the Ozarks.
This action is necessary to provide for
the safety of life on these navigable
waters near the Tan-Tar-A Resort, Osage
Beach, MO during a fireworks display
on May 4, 2019. This rulemaking will
prohibit persons and vessels from
entering the safety zone unless
authorized by the Captain of the Port
Sector Upper Mississippi River (COTP)
or a designated representative.

DATES: This rule is effective on May 4,
2019 from 8:45 to 9:45 p.m.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0113 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Christian
Barger, Waterways Management
Division, Sector Upper Mississippi
River, U.S. Coast Guard; telephone 314—
269-2560, email Christian.].Barger@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Upper
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On February 18, 2019, the Premier
Pyrotechnics Inc. notified the Coast
Guard that it would be conducting a
fireworks display from 9 to 9:30 p.m. on
May 4, 2019, for a private event taking
place at the Tan-Tar-A Resort in Osage
Beach, MO. The fireworks are to be
launched from a barge in the Lake of the
Ozarks approximately 250 feet southeast
of the southern point of the resort near
mile marker 26. In response, on March
15, 2019, the Coast Guard published a
notice of proposed rulemaking (NPRM)
titled Safety Zone; Lake of the Ozarks,
Osage Beach, MO (84 FR 9468). There
we stated why we issued the NPRM,
and invited comments on our proposed
regulatory action related to this
fireworks display. During the comment
period that ended April 15, 2019, we
received five comments, all of which
were in favor of the safety zone.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The application for this
fireworks display was not received in
sufficient time to permit both a
comment period and for making this
rule effective 30 days after publication
in the Federal Register. The
determination of good cause was made
due to the fact that no comments in
opposition to the proposed rule were
received regarding this event, that this
area is routinely used for fireworks
displays throughout the year, and the
fact that delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to respond to the potential
safety hazards associated with the barge
launched fireworks display at this
location.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that potential hazards
associated with the fireworks to be used
in this May 4, 2019 display will be a
safety concern for anyone within a 300-
foot radius of the fireworks barge. The
purpose of this rule is to ensure safety
of vessels and the navigable waters in
the safety zone before, during, and after
the scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received five
comments on our NPRM published
March 15, 2019. All five comments
recognized the inherent risks involved
with fireworks displays and indicated
favor for the proposed rule. One
comment posed a concern about
providing an alternate route to avoid the
safety zone to ensure there would not be
a buildup of vessels surrounding the
zone. Waters of Lake of the Ozarks
outside of the established safety zone
will be available and open for all traffic,
as normal. There are no changes in the
regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes a safety zone
from 8:45 to 9:45 p.m. on May 4, 2019.
The safety zone would cover all
navigable waters within 300 feet of a
barge in the Lake of the Ozarks located
approximately 250 feet southeast of the
southern point of the Tan-Tar-a Resort
near mile marker 26. The duration of the
zone is intended to ensure the safety of
vessels on these navigable waters before,
during, and after the scheduled
fireworks display. No vessel or person
would be permitted to enter the safety
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zone without obtaining permission from
the COTP or a designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the duration of the rule and
the location of the safety zone within
the waterway. This regulatory action
would be in place for a period of 1 hour,
within a 300 foot radius of the fireworks
barge, close to the shoreline of the Tan-
Tar-A Resort in Osage Beach, MO. The
majority of the waterway would remain
open to traffic during the fireworks
display.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 1 hour that will prohibit
entry within 300 feet of a barge in the
Lake of the Ozarks located
approximately 250 feet southeast of the
southern point of the Tan-Tar-A Resort
near mile marker 26. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
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Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0113 to read as
follows:

§165.T08-0113 Safety Zone; Lake of the
Ozarks, Osage Beach, MO.

(a) Location. The following area is a
safety zone: all navigable waters of the
Lake of the Ozarks within a 300-foot
radius of a barge-launched fireworks
display located approximately 250 feet
southeast of the southern point of the
Tan-Tar-A Resort near mile marker 26.

(b) Period of enforcement. This
section will be enforced from 8:45 p.m.
through 9:45 p.m. on May 4, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23,
persons and vessels are prohibited from
entering the safety zone unless
authorized by the Captain of the Port
Sector Upper Mississippi River (COTP)
or a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Sector Upper Mississippi River.

(2) Persons or vessels desiring to enter
into or pass through the zone must
request permission from the COTP or a
designated representative. They may be
contacted by telephone at 314—269-
2332.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public of the
enforcement date and times for this
safety zone, as well as any emergent
safety concerns that may delay the
enforcement of the zone through Local
Notices to Mariners (LNMs), and/or
actual notice.

Dated: April 18, 2019.
S.A. Stoermer,

Captain, U.S. Coast Guard, Captain of the
Port Sector Upper Mississippi River.

[FR Doc. 2019-08126 Filed 4-22-19; 8:45 am]
BILLING CODE 9110-04-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 202

[Docket No. 2018-13]

Architectural Works

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Final rule.

SUMMARY: The U.S. Copyright Office is
amending its regulations pertaining to
the registration of architectural works.
To improve the efficiency of the
registration process, and encourage
broader participation in the registration
system, the final rule will require
applicants to submit their claims using
an online application, rather than a
paper application. Applicants will be
required to provide a date of
construction, but only if the work was
embodied in unpublished plans or
drawings on or before December 1, 1990
and if the work was constructed before
January 1, 2003. And, applicants will be
encouraged—but not required—to
upload a digital copy of their
architectural works through the
electronic registration system, instead of
submitting a physical copy.

DATES: Effective May 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Robert J. Kasunic, Associate Register of
Copyrights and Director of Registration
Policy and Practice; Erik Bertin, Deputy
Director of Registration Policy and
Practice; Jordana Rubel, Assistant
General Counsel by telephone at 202—
707—-8040 or by email at rkas@
copyright.gov, ebertin@copyright.gov,
and jrubel@copyright.gov.
SUPPLEMENTARY INFORMATION: On
December 26, 2018, the Copyright Office
published a notice of proposed rule
rulemaking (“NPRM”) setting forth
proposed amendments to the
regulations governing the registration of
architectural works. 83 FR 66182 (Dec.
26, 2018). The Office received
comments from three individuals who
generally supported the proposal.?
Having reviewed and carefully
considered these comments, the Office
is issuing a final rule that is identical to
the rule proposed in the NPRM.

The final rule requires applicants to
submit their claims through the
electronic registration system using the
Standard Application, in lieu of a paper
form.2 The rule states that applicants
must provide a date of construction, but

1 All of the comments submitted in response to
the NPRM can be found on the Copyright Office’s
website at https://www.copyright.gov/rulemaking/
architecturalworks/.

2The Office recently issued a final rule
confirming that the Standard Application may be
used to register any work under sections 408(a) and
409 of the Copyright Act, including an architectural
work. At the same time, the Office confirmed that
architectural works may not be registered with the
Single Application, which is a streamlined version
of the electronic application. 37 CFR
202.3(b)(2)(i)(A), (B). To avoid potential confusion
between the Single and Standard Applications,
today’s final rule removes the word “single”
wherever it appears in 37 CFR 202.11.

only if the architectural work was
embodied in unpublished plans created
prior to December 1, 1990 and if the
building was constructed before January
1, 2003. The rule amends the deposit
requirements by allowing applicants to
submit drawings and photographs of an
architectural work in any form that
allows the Office to access, perceive,
and examine the entire copyrightable
content of the work, including by
uploading the deposit through the
electronic registration system in an
acceptable file format. Finally, the rule
confirms that architectural works are
classified as “works of the visual arts”
for purposes of registration, and it
makes some technical amendments that
will improve the organization and
readability of the regulations.

The commenters generally supported
the online filing requirement and agreed
that it will improve the efficiency of the
registration process. One individual
expressed concern that applicants may
be accustomed to using paper forms and
may need time to adapt to this change.
Another noted that some applicants may
not have access to computers, and
encouraged the Office to ““allow certain
exceptions” for such persons.3

The final rule provides the requested
flexibility. When the rule goes into
effect, applicants will be required to use
the online application to register an
architectural work. Paper applications
submitted on Form VA will not be
accepted. However, the Office will have
the authority to waive the online filing
requirement in “an exceptional case”
and “subject to such conditions as the
Associate Register and Director of the
Office of Registration Policy and
Practice may impose on the applicant.”
Applicants who do not have a computer
or internet access may contact the
Office, and the Office will review the
specific details of their situation to
determine if a waiver is warranted.

The commenters generally supported
the proposal to allow for digital uploads
in lieu of physical copies, though one
individual suggested that digital
submissions should be mandatory rather
than permissive. Sections 407 and 408
of the Copyright Act give the Register of
Copyrights broad authority to issue
regulations concerning the specific
nature of the copies that must be
submitted for purposes of registration
and mandatory deposit.# Architectural
works are typically created with
computer software, and as noted in the
NPRM, the Office expects that most
applicants will submit their deposits in
electronic form. That said, the Office

3 Comments of Reema Mahmoud and Nik Zou.
417 U.S.C. 408(c)(1).
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recognizes that architectural works may
be created electronically and then
published in a physical form. And the
Office recognizes that some digital files
may be so big that it may not be possible
to upload them to the electronic
registration system.>

For these reasons, the final rule gives
architects the option to register their
works either by uploading a digital
deposit to the electronic system or by
filing an electronic application and
mailing the deposit to the Office in a
physical form. But if the applicant
chooses to submit a digital deposit, that
file will be accepted solely for the
purpose of registering the architectural
work under section 408. Digital deposits
will not satisfy the mandatory deposit
requirement under section 407. In other
words, if an architectural work has been
registered with a digital deposit, the
Office may issue a demand for a copy
of ““the most finished form of
presentation drawings” if that work has
been published in the United States and
if the Library of Congress determines
that the published work is needed for its
collections.®

List of Subjects in 37 CFR Part 202
Copyright.
Final Regulations

For the reasons set forth in the
preamble, the Copyright Office is
amending 37 CFR part 202 as follows:

PART 202—PREREGISTRATION AND
REGISTRATION OF CLAIMS TO
COPYRIGHT

m 1. The authority citation for part 202
continues to read as follows:

Authority: 17 U.S.C. 408(f), 702.

m 2.In § 202.3, add a sentence at the end
of paragraph (b)(1)(iii) to read as
follows:

§202.3 Registration of copyright.
* * * * *

(b) * *x %

(1) * x %

(iii) * * * This class also includes
published and unpublished

architectural works.
* * * * *

m 3. Amend § 202.11 as follows:

W a. Revise paragraphs (a) and (b)(1) and
(2);

m b. Remove paragraph (c)(2) and
redesignate paragraph (c)(5) as
paragraph (c)(2);

5The current limit is 500 MB for each file that
is uploaded to the electronic system. See
Compendium §1508.1.

637 CFR 202.19(d)(2)(viii) (specifying the nature
of the deposit required for purposes of mandatory
deposit).

m c. Revise paragraphs (c)(3) and (4);
and
m d. Add new paragraph (c)(5).

The revisions and additions read as
follows:

§202.11 Architectural works.

(a) General. This section prescribes
rules pertaining to the registration of
architectural works.

(b) * % %

(1) For the purposes of this section,
the term building means humanly
habitable structures that are intended to
be both permanent and stationary, such
as houses and office buildings, and
other permanent and stationary
structures designed for human
occupancy, including but not limited to
churches, museums, gazebos, and
garden pavilions.

(2) Unless otherwise specified, all
other terms have the meanings set forth
in §§202.3 and 202.20.

(C] R

(3) Registration limited to one
architectural work. For published and
unpublished architectural works, an
application may cover only one
architectural work. Multiple
architectural works may not be
registered using one application. For
works such as tract housing, one house
model constitutes one work, including
all accompanying floor plan options,
elevations, and styles that are applicable
to that particular model. Where dual
copyright claims exist in technical
drawings and the architectural work
depicted in the drawings, any claims
with respect to the technical drawings
and architectural work must be
registered separately.

(4) Online application. (i) The
applicant must complete and submit the
Standard Application. The application
should identify the title of the building.
If the architectural work was embodied
in unpublished plans or drawings on or
before December 1, 1990, and if the
building was constructed before January
1, 2003, the application should also
provide the date that the construction
was completed.

(ii) In an exceptional case, the
Copyright Office may waive the online
filing requirement set forth in paragraph
(c)(4)(@) of this section, subject to such
conditions as the Associate Register and
Director of the Office of Registration
Policy and Practice may impose on the
applicant.

(5) Deposit requirements. (i) For
designs of constructed or unconstructed
buildings, the applicant must submit
one complete copy in visually
perceptible form of the most finished
form of an architectural drawing
showing the overall form of the building

(i.e., exterior elevations of the building
when viewed from the front, rear, and
sides), and any interior arrangements of
spaces and/or design elements in which
copyright is claimed (i.e., walls or other
permanent structures that divide the
interior into separate rooms and spaces).
The deposit should disclose the name(s)
of the architect(s) and draftsperson(s)
and the building site, if known. For
designs of constructed buildings, the
applicant also must submit identifying
material in the form of photographs
complying with § 202.21, which clearly
show several exterior and interior views
of the architectural work being
registered.

(ii) The deposit may be submitted in
any form that allows the Copyright
Office to access, perceive, and examine
the entire copyrightable content of the
work being registered, including by
uploading the complete copy and
identifying material in an acceptable file
format to the Office’s electronic
registration system. Deposits uploaded
to the electronic registration system will
be considered solely for the purpose of
registration under section 408 of title 17
of the United States Code, and will not
satisfy the mandatory deposit
requirement under section 407 of title
17 of the United States Code.

* * * * *

m 4. Amend § 202.20 as follows:
m a. Add paragraph (c)(2)(i)(M); and
m b. Remove and reserve paragraph
(c)(2)(xviii).

The addition reads as follows:

§202.20 Deposit of copies and
phonorecords for copyright registration.
* * * * *

(C) * *x %
(2) * *x %
(i) * *x %

(M) Architectural works, for which
the deposit must comply with the

requirements set forth in § 202.11.
* * * * *

Dated: April 5, 2019.
Karyn A. Temple,
Register of Copyrights and Director of the
U.S. Copyright Office.
Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2019-08136 Filed 4—-22-19; 8:45 am]
BILLING CODE 1410-30-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0617; FRL-9992-54—
Region 4]

Air Plan Approval; GA: Non-
Interference Demonstration and
Maintenance Plan Revision for Federal
Low-Reid Vapor Pressure Requirement
in the Atlanta Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision that
supports a change to the Federal Reid
Vapor Pressure (RVP) requirements in
13 counties in Atlanta, Georgia. They
comprise the following counties:
Cherokee, Clayton, Gobb, Coweta,
DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, Paulding, and
Rockdale (Atlanta fuel volatility Area).
The Atlanta fuel volatility Area is a
subset of the Atlanta 15-county 2008 8-
hour ozone maintenance area. The 15-
county 2008 8-hour ozone maintenance
area is comprised of the following
counties: Bartow, Cherokee, Clayton,
Cobb, Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Henry,
Newton, Paulding, and Rockdale
(Atlanta maintenance Area). This
approval is based in part on EPA’s
analysis of whether the SIP revision
would interfere with the Atlanta
maintenance Area’s ability to meet the
requirements of the Clean Air Act (CAA
or Act). On August 15, 2018, Georgia,
through the Georgia Environmental
Protection Division (GA EPD),
submitted a noninterference
demonstration to support its SIP
revision requesting that EPA relax the
Federal RVP requirements for the
Atlanta fuel volatility Area. This SIP
revision updates Georgia’s 2008 8-hour
ozone maintenance plan for the Atlanta
maintenance Area and its emissions
inventory, the associated motor vehicle
emissions budgets (MVEBs), and
includes measures to offset the
emissions increases expected from the
relaxation of the Federal RVP
requirements. Georgia’s noninterference
demonstration concludes that relaxing
the Federal RVP requirement from 7.8
pounds per square inch (psi) to 9.0 psi
for gasoline sold between June 1 and
September 15 of each year in the Atlanta
fuel volatility Area would not interfere
with attainment or maintenance of any
national ambient air quality standards
(NAAQS or standards) or with any other

CAA requirement. EPA is approving this
SIP revision because EPA has
determined that the revision is
consistent with the applicable
provisions of the CAA. EPA will also
initiate a separate rulemaking to relax
the current Federal requirement to use
gasoline that complies with the Federal
RVP limit from 7.8 psi to 9.0 psi in the
Atlanta fuel volatility Area.

DATES: This rule will be effective May
23, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R04-0OAR-2018-0617. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if possible, you contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Dianna Myers, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. Ms. Myers can be
reached via telephone at (404) 562—-9207
or via electronic mail at Myers.Dianna@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. What is the background for this
action?

On November 6, 1991 (56 FR 56694),
EPA designated and classified the
following counties in and around the
Atlanta, Georgia metropolitan area as a
Serious ozone nonattainment area for
the 1-hour ozone NAAQS: Cherokee,
Clayton, Cobb, Coweta, DeKalb,
Douglas, Fayette, Forsyth, Fulton,
Gwinnett, Henry, Paulding, and
Rockdale. This 13-county 1-hour ozone

5

area is the ““Atlanta fuel volatility Area.’
The nonattainment designation
triggered various requirements for the
Atlanta 1-hour ozone nonattainment
area. One of those requirements for the
1-hour ozone nonattainment area was
the Federal 7.8 psi RVP limit for
gasoline sold between June 1 and
September 15, which is the subject of
this action.

EPA issued a final rulemaking action
on September 26, 2003, to reclassify or
“bump up,” the area to a Severe ozone
nonattainment area. This
reclassification became effective on
January 1, 2004 (68 FR 55469). EPA
redesignated the Atlanta 1-hour ozone
area to attainment, effective June 14,
2005 (70 FR 34660).

On April 30, 2004 (69 FR 23858), EPA
designated the following 20 counties in
and around metropolitan Atlanta as a
Marginal nonattainment area for the
1997 8-hour ozone NAAQS: Barrow,
Bartow, Carroll, Cherokee, Clayton,
Cobb, Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Hall, Henry,
Newton, Paulding, Rockdale, Spalding,
and Walton. The Atlanta fuel volatility
Area is a sub-set of this 20-county area.
Subsequently, EPA reclassified the
Atlanta 1997 8-hour ozone
nonattainment area as a Moderate
nonattainment area on March 6, 2008
(73 FR 12013), because the area failed to
attain the 1997 8-hour ozone NAAQS by
the required attainment date of June 15,
2007. On December 2, 2013 (78 FR
72040), EPA redesignated the area to
attainment for the 1997 8-hour ozone
NAAQS.

Effective July 20, 2012, EPA
designated the following 15-counties
Marginal nonattainment for the 2008 8-
hour ozone NAAQS: Bartow, Cherokee,
Clayton, Cobb, Coweta, DeKalb,
Douglas, Fayette, Forsyth, Fulton,
Gwinnett, Henry, Newton, Paulding,
and Rockdale.? (77 FR 30088, May 21,
2012, and 77 FR 34221, June 11, 2012).
As mentioned before, the Atlanta fuel
volatility Area is sub-set of this 15-
county area. The 15-county Atlanta
2008 8-hour ozone nonattainment area
did not attain the 2008 8-hour ozone
NAAQS by the attainment date of July
20, 2015, and therefore on May 4, 2016
(81 FR 26697), EPA published a final
rule reclassifying the area from a
Marginal nonattainment area to a
Moderate nonattainment area for the
2008 8-hour ozone standard. Moderate
areas were required to attain the 2008 8-
hour ozone NAAQS no later than July

1In the proposed rule published on February 12,
2019 (84 FR 3358) on page 3360 Newton was
inadvertently left off the list of the 15-counties in
the Marginal 2008 8-hour ozone nonattainment
area.
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20, 2018, which is six years after the
effective date of the initial
nonattainment designations. See 40 CFR
51.1103.

On ]uly 14, 2016 (81 FR 45419), EPA
determined that the Atlanta 2008 8-hour
ozone nonattainment area attained the
2008 8-hour ozone NAAQS based on
complete, quality-assured, and certified
ozone monitoring data for years 2013
through 2015. On July 18, 2016, Georgia
submitted a 2008 8-hour ozone
redesignation request and maintenance
plan for the area (hereafter the ““Atlanta
maintenance Area’’), which EPA
approved on June 2, 2017 (82 FR 25523).

On October 1, 2015 (80 FR 65292),
EPA revised the 8-hour ozone standard
from 0.075 ppm to 0.070 ppm.
Subsequently, on June 4, 2018 (83 FR
25776), EPA published a final rule
(effective August 3, 2018) designating
the following 7 Atlanta counties
Marginal nonattainment for the 2015 8-
hour ozone NAAQS: Bartow, Clayton,
Cobb, DeKalb, Fulton, Gwinnett and
Henry. Areas designated Marginal
nonattainment must attain the standard
by August 3, 2021.

On August 15, 2018, Georgia
submitted a SIP revision to the 2008 8-
hour ozone maintenance plan with a
CAA section 110(1) noninterference
demonstration to support the State’s
request that EPA relax the Federal RVP
requirement from 7.8 psi to 9.0 psi for
gasoline sold between June 1 and
September 15 of each year (high ozone
season) in the Atlanta maintenance
Area, which encompasses the smaller

Atlanta fuel volatility Area, and the 7-
county 2015 8-hour ozone
nonattainment area. The demonstration
concluded that relaxing the RVP
requirement within the Atlanta fuel
volatility Area will not interfere with
the maintenance or attainment of the
NAAQS or with reasonable further
progress toward attainment.2

The demonstration included an
evaluation of the impact that the
relaxation of the 7.8 psi RVP
requirement would have on Atlanta’s
ability to maintain the 1997 and 2008
ozone standards. It also evaluates
whether the relaxation of the Federal
RVP requirement would interfere with
the ability of the 7-county 2015 8-hour
ozone nonattainment area to attain the
ozone standard by August 3, 2021,
which is the attainment date for areas
classified as Marginal, or with any of the
other applicable NAAQS. Although the
attainment date is August 3, 2021,
Marginal areas must show attainment
using air quality data for years 2018
through 2020. Based on modeling data
from EPA’s Cross State Air Pollution
Rule, the entire State of Georgia is
showing attainment for the 2015 8-hour
ozone NAAQS through 2023.3

The demonstration also included two
offset measures—school bus
replacements and rail locomotive
conversions—to obtain the necessary
emissions reductions from the small
increases in nitrogen oxides (NOx) and
volatile organic compounds (VOC)
emissions at the 9.0 psi RVP level. This
RVP relaxation will not worsen air

quality because Georgia’s offsets
provided compensating, equivalent
emissions reductions to negate the
increases in emissions from NOx and
VOC.

Georgia replaced five old school buses
(built in 2000-2003) in Paulding County
with five 2017 school buses. Also, forty
old school buses (built in 1999-2003) in
Fulton County were replaced with forty
2017 school buses. The locomotive
conversion program consists of two
components: (1) The conversion of three
older traditional switcher locomotives
into newly-available low emissions
engine technology from Norfolk
Southern Railway, Inc., and (2) Norfolk
Southern Railway, Inc.’s conversion of
two switchers into “slugs” which are
driven by electrical motors whose
electricity is received from companion
“mother” locomotives.

The amount of NOx reductions
obtained from the school bus
replacements and locomotive
conversions were more than what is
needed to compensate for the small
amount of NOx and VOC increases
associated with relaxing the Federal
gasoline RVP limit from 7.8 psi to 9.0
psi. The SIP revision also included an
update to the mobile emissions
inventory and associated 2030 MVEBs
due to the relaxation. The on-road
emissions inventory and safety margin
allocation for the year 2030 were
updated but the MVEB totals themselves
remained unchanged. See Table 1
below.

TABLE 1—UPDATED MVEBS FOR THE 15-COUNTY ATLANTA MAINTENANCE AREA IN TONS PER DAY (ipd)

20144 2030
NOx VvOC NOx VvOC
ON-Road EMISSIONS .....ccuiiiiiiiiiiiiie ittt 170.15 81.76 39.63 36.01
Safety Margin AlIOCAtIONS .........coouiiiiiiiieeieerie et eesreeseees | eesieeeseesnseeseeens | eesieeenseeseeeneeenans 18.37 15.99
MVEBs with Safety Margin 170.15 81.76 58 52

In a notice of proposed rulemaking
(NPRM) published on February 12, 2019
(84 FR 3358), EPA proposed to approve
the August 15, 2018, SIP revision. The
details of Georgia’s submittal and the
rationale for EPA’s actions are explained
in the NPRM.

2While this final rule focuses on ozone, which is
the pollutant most likely to be impacted by the
proposed revision, the demonstration provided
information that the relaxation would have little to
no impact on particulate matter (PM), sulfur
dioxide (SO), nitrogen dioxide (NO>), carbon
monoxide (CO), lead (Pb), and related precursors.

3 See the Peter Tsirigotis Memorandum dated
October 19, 2018, entitled “Considerations for
Identifying Maintenance Receptors for Use in Clean

II. Response to Comments

EPA received one comment from the
Society of Independent Gasoline
Marketers of America (SIGMA).

Comment: SIGMA expressed support
for the approval of the SIP revision
while also expressing concerns over the
compliance date for the future

Air Act Section 110(a)(2)(D)(i)(I) Interstate
Transport State Implementation Plan Submissions
for the 2015 Ozone National Ambient Air Quality
Standards.” See also https://www.epa.gov/
airmarkets/memo-and-supplemental-information-
regarding-interstate-transport-sips-2015-ozone-
naags.

4The 2014 on-road emissions and MVEBs in this
chart are shown for illustration purposes because

rulemaking that would relax the Federal
RVP standard for gasoline from 7.8 psi
to 9.0 psi in the 13-county Area.
Specifically, SIGMA stated that a
compliance date that is either too close
to the start or in the middle of the 2019
summer fuel season would inject

no changes were made to the 2014 attainment year
emissions inventory due to the relaxation.

5 The safety margin is the difference between the
attainment level of emissions (from all sources) and
the projected level of emissions (from all sources)
in the maintenance plan. The transportation
conformity rule provides for establishing safety
margins for use in transportation conformity
determinations. See 40 CFR 93.124(a).


https://www.epa.gov/airmarkets/memo-and-supplemental-information-regarding-interstate-transport-sips-2015-ozone-naaqs
https://www.epa.gov/airmarkets/memo-and-supplemental-information-regarding-interstate-transport-sips-2015-ozone-naaqs
https://www.epa.gov/airmarkets/memo-and-supplemental-information-regarding-interstate-transport-sips-2015-ozone-naaqs
https://www.epa.gov/airmarkets/memo-and-supplemental-information-regarding-interstate-transport-sips-2015-ozone-naaqs
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significant disruption into the fuel
marketplace.

Response: SIGMA’s comment on the
compliance date for the future RVP
relaxation rulemaking is outside of the
scope of the approval of this SIP
revision, which updates Georgia’s 2008
8-hour ozone maintenance plan for the
Atlanta maintenance Area and adds
measures to offset emissions increases
expected from the relaxation of the
Federal RVP standard. As explained at
proposal, EPA intends to engage in a
notice and comment rulemaking that
would relax the Federal RVP standard
in the 13-county area from 7.8 psi to 9.0
psi (84 FR 3358). SIGMA is encouraged
to submit this comment when EPA
proposes any such rule.

II1. Final Action

EPA is taking final action to approve
Georgia’s August 15, 2019, SIP revision,
including the section 110(1)
noninterference demonstration
supporting the change of 7.8 psi to 9.0
psi RVP requirements in the Atlanta fuel
volatility Area, which is a subset of the
Atlanta maintenance Area. The SIP
revision updates Georgia’s 2008 8-hour
ozone maintenance plan for the Atlanta
maintenance Area, its emissions
inventory, the MVEBs, and it includes
measures to offset the emissions
increases expected from the relaxation
of the Federal RVP requirements.
Georgia’s noninterference
demonstration concludes that relaxing
the Federal RVP requirement from 7.8
psi to 9.0 psi for gasoline sold between
June 1 and September 15 of each year
in the Atlanta fuel volatility Area would
not interfere with attainment or
maintenance of any NAAQS or with any
other CAA requirement. EPA is
approving this SIP revision because EPA
has determined that the revision is
consistent with the CAA.

Through this action, EPA is not
removing the Federal 7.8 psi RVP
requirement for the Atlanta fuel
volatility Area. Any such action would
occur in a separate rulemaking.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided they meet the criteria of the
CAA. This action merely approves state
law as meeting Federal requirements
and does not impose additional

requirements beyond those imposed by
state law. For that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 24, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 11, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.

Title 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570(e), is amended by
adding an entry for ‘“Non-Interference
Demonstration and Maintenance Plan
Revision for Federal Low-Reid Vapor
Pressure Requirement in the Atlanta
Area’ at the end of the table to read as
follows:

§52.570 Identification of plan.
* * * * *
(e) * x %
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EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS
. . State EPA
o Applicable geographic or - ;
Name of non-regulatory SIP provision f submittal date/ approval Explanation
nonattainment area effective date date
Non-Interference Demonstration and Cherokee, Clayton, Cobb, Coweta, 8/15/2018 4/23/2019, [Insert

Maintenance Plan Revision for Fed-
eral Low-Reid Vapor Pressure Re-
quirement in the Atlanta Area.

DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, Paulding,
and Rockdale counties.

Federal Reg-
ister citation].

[FR Doc. 2019-08062 Filed 4-22-19; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2017-0593; FRL—9991-86]
Bacteriophage Active Against Xylella

fastidiosa; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of lytic
bacteriophage active against Xylella
fastidiosa in or on all food commodities
when the bacteriophage are sequenced
and have sequences free of toxins and
lysogenic genes and are used in
accordance with label directions and
good agricultural practices. Otsuka
Pharmaceutical Co., Ltd. (c/o
Technology Sciences Group Inc.)
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of bacteriophage active
against Xylella fastidiosa in or on all
food commodities under FFDCA.

DATES: This regulation is effective April
23, 2019. Objections and requests for
hearings must be received on or before
June 24, 2019, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0593, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William

Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert McNally, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
BPPDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2017-0593 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 24, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2017-0593, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center
(EPA/DC), (28221T), 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:BPPDFRNotices@epa.gov
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
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available at http://www.epa.gov/
dockets.

II. Background

In the Federal Register of March 6,
2018 (83 FR 9471) (FRL-9973-27), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
tolerance petition (PP 7F8562) by
Otsuka Pharmaceutical Co., Ltd.
(Otsuka), 2—9 Kanda-Tsukasamachi,
Chiyoda-ku, Tokyo, 101-8535, Japan
(c/o Technology Sciences Group Inc.,
712 Fifth St., Suite A, Davis, CA 95616).
The petition requested that 40 CFR part
180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of the bactericide
bacteriophages active against Xylella
fastidiosa in or on all food commodities.
That document referenced a summary of
the petition prepared by the petitioner
Otsuka (c/o Technology Sciences Group
Inc.) and available in the docket via
http://www.regulations.gov. Comments
were received on the notice of filing.
EPA’s response to these comments is
discussed in Unit III.C.

Based upon review of data and other
information supporting the petition,
EPA is granting a tolerance exemption
that differs slightly from what the
petition requested. The reason for this
difference is explained in Unit III.D.

II1. Final Rule

A. EPA’s Safety Determination

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement of a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is ‘“‘safe.
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
FFDCA section 408(c)(2)(B), in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in FFDCA section
408(b)(2)(C), which require EPA to give
special consideration to exposure of
infants and children to the pesticide
chemical residue in establishing a
tolerance or tolerance exemption and to
“ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate

”

exposure to the pesticide chemical
residue. . . .” Additionally, FFDCA
section 408(b)(2)(D) requires that EPA
consider ‘“‘available information
concerning the cumulative effects of [a
particular pesticide’s] . . . residues and
other substances that have a common
mechanism of toxicity.”

EPA evaluated the available toxicity
and exposure data on bacteriophage
active against Xylella fastidiosa and
considered their validity, completeness,
and reliability, as well as the
relationship of this information to
human risk. A full explanation of the
data upon which EPA relied and its risk
assessment based on those data can be
found within the document entitled
“Federal Food, Drug, and Cosmetic Act
(FFDCA) Safety Determination for
Bacteriophage Active Against Xylella
fastidiosa” (Safety Determination). This
document, as well as other relevant
information, is available in the docket
for this action as described under
ADDRESSES.

The available data demonstrated that,
with regard to humans, bacteriophage
active against Xylella fastidiosa are not
anticipated to be toxic, pathogenic, or
infective via any route of exposure.
Furthermore, humans, including infants
and children, have been exposed to
bacteriophage through food and water,
where they are commonly found, with
no known adverse effects. Although
there may be some exposure to residues
when bacteriophage active against
Xylella fastidiosa is used on food
commodities in accordance with label
directions and good agricultural
practices (only grape for now), there is
a lack of concern due to the lack of
potential for adverse effects. EPA also
determined in the Safety Determination
that retention of the Food Quality
Protection Act (FQPA) safety factor was
not necessary as part of the qualitative
assessment conducted for bacteriophage
active against Xylella fastidiosa.

Based upon its evaluation in the
Safety Determination, EPA concludes
that there is a reasonable certainty that
no harm will result to the U.S.
population, including infants and
children, from aggregate exposure to
residues of bacteriophage active against
Xylella fastidiosa. Therefore, an
exemption from the requirement of a
tolerance is established for residues of
lytic bacteriophage active against
Xylella fastidiosa in or on all food
commodities when the bacteriophage
are sequenced and have sequences free
of toxins and lysogenic genes and are
used in accordance with label directions
and good agricultural practices.

B. Analytical Enforcement Methodology

An analytical method is not required
because EPA is establishing an
exemption from the requirement of a
tolerance without any numerical
limitation.

C. Response to Comments

Nine comments were received in
response to the notice of filing. EPA
reviewed the comments and determined
that they are irrelevant to the tolerance
exemption in this action.

D. Differences Between Petition and
Tolerance Exemption Rule

In its petition, the petitioner
requested generally that EPA issue an
exemption from the requirement of a
tolerance for residues of bacteriophage
active against Xylella fastidiosa in or on
all food commodities. The petitioner’s
supporting materials indicated that the
actual pesticide that would be used
would be safe because the bacteriophage
were lytic and were sequenced and have
sequences free of toxins and lysogenic
genes. EPA believes that only
bacteriophage that have these same
characteristics as the organism tested
would be safe and should be exempt
from the requirement of a tolerance.
Therefore, EPA is issuing a tolerance
exemption that differs slightly from the
petition by limiting the exemption to
residues of the bacteriophage that
possess the same characteristics as the
bacteriophage that were tested to
support this exemption.

1IV. Statutory and Executive Order
Reviews

This action establishes a tolerance
exemption under FFDCA section 408(d)
in response to a petition submitted to
EPA. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act, 44
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U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemption in this action,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes. As a result,
this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
EPA’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act (15
U.S.C. 272 note).

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,

Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 12, 2019.

Richard P. Keigwin, Jr.,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.1365 to subpart D to read
as follows:

§180.1365 Bacteriophage active against
Xylella fastidiosa; exemption from the
requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of lytic bacteriophage active against
Xylella fastidiosa in or on all food
commodities when the bacteriophage
are sequenced and have sequences free
of toxins and lysogenic genes and are
used in accordance with label directions
and good agricultural practices.

[FR Doc. 2019-08111 Filed 4-22—-19; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL SCIENCE FOUNDATION

45 CFR Part 670
RIN 3145-AA59

Conservation of Antarctic Animals and
Plants

AGENCY: National Science Foundation.
ACTION: Direct final rule.

SUMMARY: Pursuant to the Antarctic
Conservation Act of 1978, as amended,
the National Science Foundation (NSF)
is amending its regulations to reflect
changes to designated Antarctic
specially protected areas (ASPA),
Antarctic specially managed areas
(ASMA) and historic sites or
monuments (HSM). These changes
reflect decisions already adopted by the
Antarctic Treaty Parties at recent
Antarctic Treaty Consultative Meetings
(ATCM). The United States Department
of State heads the United States
delegation to these annual Antarctic
Treaty meetings.

DATES: Effective April 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Bijan Gilanshah, Assistant General
Counsel, Office of the General Counsel,
at 703—292-8060, National Science
Foundation, 2415 Eisenhower Avenue,
Suite W 18200, Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION: The
Antarctic Conservation Act of 1978, as
amended (“ACA”) (16 U.S.C. 2401, et
seq.) implements the Protocol on
Environmental Protection to the
Antarctic Treaty (““the Protocol”).
Annex V contains provisions for the
protection of specially designated areas
specially managed areas and historic
sites and monuments. Section 2405 of
title 16 of the ACA directs the Director
of the National Science Foundation to
issue such regulations as are necessary
and appropriate to implement Annex V
to the Protocol.

The Antarctic Treaty Parties, which
includes the United States, periodically
adopt measures to establish, consolidate
or revoke specially protected areas,
specially managed areas and historical
sites or monuments in Antarctica. This
rule is being revised to reflect five
added Antarctic specially protected
areas (ASPAs 171-175) and six
historical sites and monuments in
Antarctica (HSM 87-92). The rule is
also being revised to reflect the
revocation, of three Antarctic specially
protected areas (ASPAs 114, 118 and
130) and one Antarctic specially
managed area (ASMA 3) primarily due
to consolidation.

Public Participation

The changes to these areas and sites
reflect decisions already made by the
Antarctic Treaty Parties at recent
international ATOM meetings. Because
these amendments directly involve a
foreign affairs function, the provisions
of Executive Order 12866, Executive
Order 13771 and the Administrative
Procedure Act (5 U.S.C. 553), requiring
notice of proposed rulemaking,
opportunity for public participation,
and delay in effective date, are
inapplicable. Further, because no notice
of proposed rulemaking is required for
this rule, the Regulatory Flexibility Act
(5 U.S.C. 601 and 612) does not apply.

Environmental Impact

This final rule makes technical
conforming changes to the National
Science Foundation’s regulations to
reflect the substantive outcomes of
recent Antarctic Treaty Consultative
Meetings. The actions taken by the
Antarctic Treaty Parties to manage and
protect these new Antarctic areas and
historic resources will result in added
protection of the Antarctic environment
and its historic resources.

Reducing Regulation and Controlling
Regulatory Costs

In implementing these international
ATOM agreed to changes, this direct
final rule relates to a foreign affairs
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function of the United States.
Accordingly, NSF has determined that
this document is not a regulation or rule
subject to either Executive Order 12866
or Executive Order 13771. Further,
under section 5 of Executive Order
13777, an agency may receive a waiver
from some or all of the requirements of
Executive Order 13777 if the Director of
the Office of Management and Budget
determines that the agency generally
issues very few or no regulations. The
National Science Foundation received
such a waiver from the requirements of
Executive Order 13777.

No Takings Implications

The Foundation has determined that
the final rule will not involve the taking
of private property pursuant to E.O.
12630.

Civil Justice Reform

The Foundation has considered this
final rule under E.O. 12988 on civil
justice reform and determined the
principles underlying and requirements
of E.O. 12988 are not implicated.

Federalism and Consultation and
Coordination With Indian Tribal
Governments

The Foundation has considered this
final rule under the requirements of E.O.
13132 on federalism and has
determined that the final rule conforms
with the federalism principles set out in
this E.O.; will not impose any
compliance costs on the States; and will
not have substantial direct effects on the
States, the relationship between the
Federal Government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Therefore, the
Foundation has determined that no
further assessment of federalism
implications is necessary.

Moreover, the Foundation has
determined that promulgation of this
final rule does not require advance
consultation with Indian Tribal officials
as set forth in E.O. 13175, Consultation
and Coordination with Indian Tribal
Governments.

Energy Effects

The Foundation has reviewed this
final rule under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Foundation
has determined that this final rule does
not constitute a significant energy action
as defined in the E.O.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.

1531-1538), the Foundation has
assessed the effects of this final rule on
State, local, and Tribal governments and
the private sector. This final rule will
not compel the expenditure of $100
million or more by any State, local, or
Tribal government or anyone in the
private sector. Therefore, a statement
under section 202 of the act is not
required.

Controlling Paperwork Burdens on the
Public

This final rule does not contain any
recordkeeping or reporting requirements
or other information collection
requirements as defined in 5 CFR part
1320 that are not already required by
law or not already approved for use.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and its
implementing regulations at 5 CFR part
1320 do not apply.

List of Subjects in 45 CFR Part 670

Administrative practice and
procedure, Antarctica, Exports, Imports,
Plants, Reporting and recordkeeping
requirements, Wildlife.

Pursuant to the authority granted by
16 U.S.C. 2405(a)(1), NSF hereby
amends 45 CFR part 670 as set forth
below:

PART 670—[AMENDED]

m 1. The authority citation for part 670
continues to read as follows:

Authority: 16 U.S.C. 2405, as amended.

m 2. Section 670.29 is revised to read as
follows:

§670.29 Designation of Antarctic Specially
Protected Areas, Specially Managed Areas,
and Historic Sites and Monuments.

(a) The following areas have been
designated by the Antarctic Treaty
Parties for special protection and are
hereby designated as Antarctic specially
protected areas (ASPA). The Antarctic
Conservation Act of 1978, as amended,
prohibits, unless authorized by a permit,
any person from entering or engaging in
activities within an ASPA. Detailed
maps and descriptions of the sites and
complete management plans can be
obtained from the National Science
Foundation, Office of Polar Programs,
National Science Foundation, Room
755, 4201 Wilson Boulevard, Arlington,
Virginia 22230.

ASPA 101 Taylor Rookery, Mac.

Robertson Land
ASPA 102 Rookery Islands, Holme

Bay, Mac. Robertson Land
ASPA 103 Ardery Island and Odbert

Island, Budd Coast, Wilkes Land

ASPA 104 Sabrina Island, Northern
Ross Sea, Antarctica

ASPA 105 Beaufort Island, McMurdo
Sound, Ross Sea

ASPA 106 Cape Hallett, Northern
Victoria Land, Ross Sea

ASPA 107 Emperor Island, Dion
Islands, Marguerite Bay, Antarctic
Peninsula

ASPA 108 Green Island, Berthelot
Islands, Antarctic Peninsula

ASPA 109 Moe Island, South Orkney
Islands

ASPA 110 Lynch Island, South Orkney
Islands

ASPA 111 Southern Powell Island and
adjacent islands, South Orkney
Islands

ASPA 112 Coppermine Peninsula,
Robert Island, South Shetland Islands

ASPA 113 Litchfield Island, Arthur
Harbour, Anvers Island, Palmer
Archipelago

ASPA 115 Lagotellerie Island,
Marguerite Bay, Graham Land

ASPA 116 New College Valley,
Caughley Beach, Cape Bird, Ross
Island

ASPA 117 Avian Island, Marguerite
Bay, Antarctic Peninsula

ASPA 119 Davis Valley and Forlidas
Pond, Dufek Massif, Pensacola
Mountains

ASPA 120 Pointe-Geologie
Archipelego, Terre Adelie

ASPA 121 Cape Royds, Ross Island

ASPA 122 Arrival Heights, Hut Point
Peninsula, Ross Island

ASPA 123 Barwick and Balham
Valleys, Southern Victoria Land

ASPA 124 Cape Crozier, Ross Island

ASPA 125 Fildes Peninsula, King
George Island (25 de Mayo)

ASPA 126 Byers Peninsula, Livingston
Island, South Shetland Islands

ASPA 127 Haswell Island

ASPA 128 Western shore of Admiralty
Bay, King George Island, South

Shetland Islands
ASPA 129 Rdthera Point, Adelaide
Island

ASPA 131 Canada Glacier, Lake
Fryxell, Taylor Valley, Victoria Land

ASPA 132 Potter Peninsula, King
George Island (Isla 25 de Mayo)
(South Shetland Islands)

ASPA 133 Harmony Point, Nelson
Island, South Shetland Islands

ASPA 134 Cierva Point and offshore
islands, Danco Coast, Antarctic
Peninsula

ASPA 135 North-eastern Bailey
Peninsula, Budd Coast, Wilkes Land

ASPA 136 Clark Peninsula, Budd
Coast, Wilkes Land

ASPA 137 North-west White Island,
McMurdo Sound

ASPA 138 Linnaeus Terrace, Asgard
Range, Victoria Land
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ASPA 139 Biscoe Point, Anvers Island, ASPA 173 Cape Washington and

Palmer Archipelago

ASPA 140 Parts of Deception Island,
South Shetland Islands

ASPA 141 Yukidori Valley,
Langhovde, Lutzow-Holm Bay

ASPA 142 Svarthamaren

ASPA 143 Marine Plain, Mule
Peninsula, Vestfold Hills, Princess
Elizabeth Land

ASPA 144 Chile Bay (Discovery Bay),
Greenwich Island, South Shetland
Islands

ASPA 145 Port Foster, Deception
Island, South Shetland Islands

ASPA 146 South Bay, Doumer Island,
Palmer Archipelago

ASPA 147 Ablation Valley and
Ganymede Heights, Alexander Island

ASPA 148 Mount Flora, Hope Bay,
Antarctic Peninsula

ASPA 149 Cape Shirreff and San
Telmo Island, Livingston Island,
South Shetland Islands

ASPA 150 Ardley Island, Maxwell
Bay, King George Island (25 de Mayo)

ASPA 151 Lions Rump, King George
Island, South Shetland Islands

ASPA 152 Western Bransfield Strait

ASPA 153 Eastern Dallmann Bay

ASPA 154 Botany Bay, Cape Geology,
Victoria Land

ASPA 155 Cape Evans, Ross Island

ASPA 156 Lewis Bay, Mount Erebus,
Ross Island

ASPA 157 Backdoor Bay, Cape Royds,
Ross Island

ASPA 158 Hut Point, Ross Island

ASPA 159 Cape Adare, Borchgrevink
Coast

ASPA 160 Frazier Islands, Windmill
Islands, Wilkes Land, East Antarctica

ASPA 161 Terra Nova Bay, Ross Sea

ASPA 162 Mawson’s Huts, Cape
Denison, Commonwealth Bay, George
V Land, East Antarctica

ASPA 163 Dakshin Gangotri Glacier,
Dronning Maud Land

ASPA 164 Scullin and Murray
Monoliths, Mac. Robertson Land

ASPA 165 Edmonson Point, Wood
Bay, Ross Sea

ASPA 166 Port-Martin, Terre Adelie

ASPA 167 Hawker Island, Vestfold
Hills, Ingrid Christensen Coast,
Princess Elizabeth Land, East
Antarctica

ASPA 168 Mount Harding, Grove
Mountains, East Antarctica

ASPA 169 Amanda Bay, Ingrid
Christensen Coast, Princess Elizabeth
Land, East Antarctica

ASPA 170 Marion Nunataks, Charcot
Island, Antarctic Peninsula

ASPA 171 Narebski Point, Barton
Peninsula, King George Island

ASPA 172 Lower Taylor Glacier and
Blood Falls, Taylor Vallye, McMurdo
Dry Valleys, Victoria Land

Silverfish Bay, Terra Nova Bay, Ross
Sea

ASPA 174 Stornes, Larsemann Hills,
Princess Elizabeth Land

ASPA 175 High Altitude Geothermal
sites of the Ross Sea Region

(b) The following areas have been
designated by the Antarctic Treaty
Parties for special management and
have been designated as Antarctic
specially managed areas (ASMA).
Detailed maps and descriptions of the
sites and complete management plans
can be obtained from the National
Science Foundation, Office of Polar
Programs, Room 755, 4201 Wilson
Boulevard, Arlington, Virginia 22230.

ASMA 1 Admiralty Bay, King George
Island

ASMA 2 McMurdo Dry Valleys,
Southern Victoria Land

ASMA 4 Deception Island

ASMA 5 Amundsen-Scott South Pole
Station, South Pole

ASMA 6 Larsemann Hills, East
Antarctica

ASMA 7 Southwest Anvers Island and
Palmer Basin

(c) The following areas have been
designated by the Antarctic Treaty
Parties as historic sites or monuments
(HSM). The Antarctic Conservation Act
of 1978, as amended, prohibits any
damage, removal or destruction of a
historic site or monument listed
pursuant to Annex V to the Protocol.
Descriptions of the sites or monuments
can be obtained from the National
Science Foundation, Office of Polar
Programs, Room 755, 4201 Wilson
Boulevard, Arlington, Virginia 22230.

HSM 1 Flag mast erected in
December 1965 at South Geographical
Pole by the First Argentine Overland
Polar Expedition.

HSM 2 Rock cairn and plaques
erected in January 1961 at Syowa
Station in memory of Shun Fukushima.

HSM 3 Rock cairn and plaque
erected in January 1930 by Sir Douglas
Mawson on Proclamation Island,
Enderby Land.

HSM 4 Station building to which a
bust of V.I. Lenin is fixed together with
a plaque in memory of the conquest of
the Pole of Inaccessibility, by Soviet
Antarctic Explorers in 1958.

HSM 5 Rock cairn and plaque at
Cape Bruce, Mac. Robertson Land,
erected in February 1931 by Sir Douglas
Mawson.

HSM 6 Rock cairn and canister at
Walkabout Rocks, Vestfold Hills,
Princess Elizabeth Land, erected in 1939
by Sir Hubert Wilkins.

HSM 7 Stone with inscribed plaque,
erected at Mirny Observatory, Mabus

Point, in memory of driver-mechanic
Ivan Kharma.

HSM 8 Metal Monument sledge and
plaque at Mirny Observatory, Mabus
Point, in memory of driver-mechanic
Anatoly Shcheglov.

HSM 9 Cemetery on Buromskiy
Island, near Mirny Observatory.

HSM 10 Building (Magnetic
Observatory) at Dobrowolsky Station,
Hunger Hills, with plaque in memory of
the opening of Oasis Station in 1956.

HSM 11 Heavy Tractor at Vostock
Station with plaque in memory of the
opening of the Station in 1957.

HSM 14 Site of ice cave at
Inexpressible Island, Terra Nova Bay,
constructed in March 1912 by Victor
Campbell’s Northern Party.

HSM 15 Hut at Cape Royds, Ross
Island, built in February 1908 by the
British Antarctic Expedition.

HSM 16 Hut at Cape Evans, Ross
Island, built in January 1911 by the
British Antarctic Expedition.

HSM 17 Cross on Wind Vane Hill,
Cape Evans, Ross Island, erected by the
Ross Sea Party in memory of three
members of the party who died in the
vicinity in 1916.

HSM 18 Hut at Hut Point, Ross
Island, built in February 1902 by the
British Antarctic Expedition.

HSM 19 Cross at Hut Point, Ross
Island, erected in February 1904 by the
British Antarctic Expedition in memory
of George Vince.

HSM 20 Cross on Observation Hill,
Ross Island, erected in January 1913 in
by the British Antarctic Expedition in
memory of Captain Robert F Scott’s
party which perished on the return
journey from the South Pole.

HSM 21 Remains of stone hut at
Cape Crozier, Ross Island, constructed
in July 1911 by the British Antarctic
Expedition.

HSM 22 Three huts and associated
relics at Cape Adare Two built in
February 1899 the third was built in
February 2011 all by the British
Antarctic Expedition.

HSM 23 Grave at Cape Adare of
Norwegian biologist Nicolai Hanson.

HSM 24 Rock cairn, known as
“Amundsen’s cairn,” at Mount Betty,
Queen Maud Range erected by Roald
Amundsen in January 1912.

HSM 26 Abandoned installations of
Argentine Station “General San Martin”’
on Barry Island, Debenham Islands,
Marguerite Bay, Antarctic Peninsula.

HSM 27 Cairn with a replica of a
lead plaque erected at Megalestris Hill,
Petermann Island in 1909 by the second
French expedition.

HSM 28 Rock Cairn at Port Charcot,
Booth Island, with wooden pillar and
plaque.
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HSM 29 Lighthouse named
“Primero de Mayo” erected on Lambda
Island, Melchior Islands, by Argentina
in 1942.

HSM 30 Shelter at Paradise Harbour
erected in 1950.

HSM 32 Concrete Monolith erected
in 1947 near Capitan Arturo Prat Base
on Greenwich Island, South Shetland
Islands.

HSM 33 Shelter and cross with
plaque near Capitan Arturo Prat Base
Greenwich Island, South Shetland
Islands.

HSM 34 Bust at Capitan Arturo Prat
base Greenwich Island, South Shetland
Islands, of Chilean naval hero Arturo
Prat.

HSM 35 Wooden cross and statue of
the Virgin of Carmen erected in 1947
near Capitan Arturo Prat base
Greenwich Island, South Shetland
Islands.

HSM 36 Replica of a metal plaque
erected by Eduard Dallman at Potter
Cove, King George Island, South
Shetland Islands.

HSM 37 Statue erected in 1948 at
General Hernando O’Higgins Base
(Chile) Trinity Peninsula.

HSM 38 Wooden hut on Snow Hill
Island built in February 1902 by the
Swedish South Polar Expedition.

HSM 39 Stone hut at Hope Bay,
Trinity Peninsula built in January 1903
by the Swedish South Polar Expedition.

HSM 40 Bust of General San Martin,
grotto with statue of the Virgin Lujan, a
flag mast and graveyard at Base
Esperanza, Hope Bay Trinity Peninsula,
erected by Argentina in 1955.

HSM 41 Stone hut and grave at
Paulet Island built in 1903 by members
of the Swedish South Polar Expedition.

HSM 42 Area of Scotia bay, Laurie
Island, South Orkney containing stone
huts built in 1903 by the Scottish
Antarctic Expedition, Argentine
meteorological hut and magnetic
observatory (Moneta house) and
graveyard.

HSM 43 Cross erected in 1955 and
subsequently moved to Belgrano II
Station, Nunatak Bertrab, Confin Coast,
Coats Land in 1979.

HSM 44 Plaque erected at temporary
Indian Station “Dakshin Gangotri,”
Princess Astrid Kyst, Droning Maud
Land, listing the names of the first
Indian Antarctic Expedition.

HSM 45 Plaque on Brabant Island,
on Metchnikoff Point, at a height of 70m
on the crest of the moraine separating
this point from the glacier and bearing
an inscription.

HSM 46 All of the buildings and
installations of Port-Martin Base, Terre
Adelie, constructed in 1950 by the 3rd
French expedition in Terre Adelie.

HSM 47 Wooden building called
‘“‘Base Marret”” on the Ile des Petrels,
Terre Adelie.

HSM 48 Iron Cross on the North-
East headland of the Ile des Petrels,
Terre Adelie.

HSM 49 Concrete pillar erected by
the First Polish Antarctic Expedition at
Dobrowski Station on Bunger Hill in
January 1959, to measure acceleration
due to gravity.

HSM 50 Brass Plaque bearing the
Polish Eagle at Fildes Peninsula, King
George Island, South Shetland Islands.

HSM 51 Grave of Wlodzimierz
Puchalski, surmounted by an iron cross
south of Arctowski station on King
George Island, South Shetland Islands.

HSM 52 Monolith commemorating
the establishment on 20 February 1965
of the “Great Wall Station” on Fildes
Peninsula, King George Island, South
Shetland Islands.

HSM 53 Bust of Captain Luis
Alberto Pardo, monolith and plaques on
Point Wild, Elephant Island, South
Shetland Islands.

HSM 54 Richard E. Byrd Historic
Monument, a bronze bust at McMurdo
Station.

HSM 55 East Base, Antarctica,
Stonington Island (Buildings and
artifacts) erected by the Antarctic
Service Expedition (1939-1941) and the
Ronne Antarctic Research Expedition
(1947-1948).

HSM 56 Waterboat Point, Danco
Coast, (remains of hut and environs).

HSM 57 Plaque at “Yankee Bay”
(Yankee Harbour), MacFarlane Strait,
Greenwich Island, South Shetland
Islands.

HSM 59 Cairn on Half Moon Beach,
Cape Shirreff, Livingston Island, South
Shetland Islands and a Plaque on ‘Cerro
Gaviota’ opposite San Telmo Islets.

HSM 60 Wooden plaque and cairn
placed in November 1903 at “Penguins
Bay,” Seymour Island (Marambio),
James Ross Archipelago.

HSM 61 ‘Base A’ at Port Lockroy,
Goudier Island, off Wiencke Island.

HSM 62 “Base F”’ (Wordie House)’
on Winter Island, Argentine Islands.

HSM 63 ‘“‘Base Y’ on Horseshoe
Island, Marguerite Bay, western Graham
Land.

HSM 64 “Base E” on Stonington
Island, Marguerite Bay, western Graham
Land.

HSM 65 Message post erected in
January 1895 on Svend Foyn Island,
Possession Islands.

HSM 66 Prestrud’s cairn, Scott
Nunataks, Alexandra Mountains,
Edward VII Peninsula erected in
December 1911.

HSM 67 Rock shelter known as
“Granite House,” erected in 1911 at
Cape Geology, Granite Harbour.

HSM 68 Site of depot at Hells Gate
Moraine, Inexpressible Island, Terra
Nova Bay.

HSM 69 Message post at Cape
Crozier, Ross Island, erected January
1902 by Capt. Robert F. Scott’s
Discovery Expedition.

HSM 70 Message post at Cape
Wadworth, Coulman Island, erected
January 1902 by Capt. Robert F. Scott.

HSM 71 Whalers Bay, Deception
Island, South Shetland Islands (includes
whaling artifacts).

HSM 72 Mikkelsen Cairn, Tryne
Islands, Vestfold Hills.

HSM 73 Memorial Cross for the
1979 Mount Erebus crash victims,
erected in January 1987 at Lewis Bay,
Ross Island.

HSM 74 Unnamed cove on the
south-west coast of Elephant Island,
South Shetland Islands, including the
foreshore and intertidal area, in which
the wreckage of a large wooden sailing
vessel is located.

HSM 75 ‘A Hut” of Scott base, Pram
Point, Ross Island.

HSM 76 Ruins of base Pedro Aguirre
Cerda, Pendulum Cove, Deception
Island, South Shetland Islands.

HSM 77 Cape Denison,
Commonwealth Bay, George V Land,
including Boat Harbour and the historic
artifacts contained within its waters.

HSM 78 Memorial Plaque at India
Point, Humboldt Mountains, Wohlthat
Massif, central Dronning Maud Land.

HSM 79 Lillie Marleen Hut, Mt.
Dockery, Everett Range, Northern
Victoria Land.

HSM 80 Amundsen’s Tent erected
in December 1911 at the South Pole.

HSM 81 Rocher du Debarguement
(Landing Rock).

HSM 82 Monument to the Antarctic
Treaty and Plaques, Fildes Peninsula,
King George Island, South Shetland
Islands.

HSM 83 Base “W” established in
1956 at Detaille Island, Lallemande
Fjord, Loubert Coast .

HSM 84 Hut at erected in 1973 at
Damoy Point, Dorian Bay, Wiencke
Island, Palmer Archipelago.

HSM 85 Plaque Commemorating the
PM-3A Nuclear Power Plant at
McMurdo Station.

HSM 86 No.1 Building
Commemorating China’s Antarctic
Expedition at Great Wall Station.

HSM 87 Location of the first
permanently occupied German
Antarctic research station “Georg
Forster” at the Schirmacher Oasis,
Dronning Maud Land.

HSM 88 Professor Kudryashov’s
Drilling Complex Building, Vostok
Station.
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HSM 89 Terra Nova Expedition
1910-12, Upper “Summit Camp”,
Mount Erebus.

HSM 90 Terra Nova Expedition
1910-12, Lower “Camp E” Site, Mount
Erebus.

HSM 91 Lame Dog Hut at the
Bulgarian base St. Kliment Ohridski,
Livingston Island.

HSM 92 Oversnow heavy tractor
“Kharkovchanka” that was used in
Antarctica from 1959 to 2010.

Dated: April 9, 2019.
Lawrence Rudolph,
General Counsel.
[FR Doc. 2019-08024 Filed 4-22-19; 8:45 am|
BILLING CODE 7555-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133—-AE97

Compensation in Connection With
Loans to Members and Lines of Credit
to Members

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The NCUA Board (Board) is
issuing this advance notice of proposed
rulemaking (ANPR) to solicit comments
on ways to improve the agency’s
regulations limiting a credit union
official’s and employee’s compensation
in connection with loans to members
and lines of credit to members. These
regulations have generated confusion
and are likely outdated, burdensome,
and at odds with industry standards.
The Board is particularly interested in
obtaining commenter feedback on how
it can provide flexibility with respect to
senior executive compensation plans
that incorporate lending as part of a
broad and balanced set of organizational
goals and performance measures.

DATES: Comments must be received on
or before June 24, 2019.

ADDRESSES: You may submit written
comments by any of the following
methods (Please send comments by one
method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA website: https://
www.ncua.gov/regulation-supervision/
rules-regulations/proposed-pending-
and-recently-final-regulations. Follow
the instructions for submitting
comments.

e Email: Address to regcomments@
ncua.gov. Include “[Your name]—
Comments on Advance Notice of
Proposed Rulemaking: Compensation in
Connection with Loans to Members and

Lines of Credit to Members” in the
email subject line.

e Fax:(703) 518—6319. Use the
subject line described above for email.

e Mail: Address to Gerard Poliquin,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314-
3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: You can view all
public comments on the NCUA’s
website at https://www.ncua.gov/
regulation-supervision/rules-
regulations/proposed-pending-and-
recently-final-regulations as submitted,
except for those we cannot post for
technical reasons. The NCUA will not
edit or remove any identifying or
contact information from the public
comments submitted. You may inspect
paper copies of comments in the
NCUA'’s law library at 1775 Duke Street,
Alexandria, Virginia 22314, by
appointment weekdays between 9:00
a.m. and 3:00 p.m. To make an
appointment, call (703) 518-6546, or
send an email to OGCMail@ncua.gov.
FOR FURTHER INFORMATION CONTACT:
Thomas 1. Zells, Staff Attorney, Office of
General Counsel, at 1775 Duke Street,
Alexandria, VA 22314 or telephone:
(703) 548-2478.

SUPPLEMENTARY INFORMATION:

I. Background

II. Current Standards and Request for
Comment

III. Legal Authority

I. Background

In August 2017, the Board published
and sought comment on the NCUA
Regulatory Reform Task Force’s (Task
Force) first report on implementing the
agency’s regulatory reform agenda
(Agenda). The Agenda identifies those
regulations the Board intends to amend
or repeal because they are outdated,
ineffective, or excessively burdensome.2
The Board published the Task Force’s
second and final report in December
2018.3 The final report contains the
Task Force’s updated recommendations

182 FR 39702 (Aug. 22, 2017).

2This is consistent with the spirit of the
President’s regulatory reform agenda and Executive
Order 13777. Although the NCUA, as an
independent agency, is not required to comply with
Executive Order 13777, the Board chose to comply
with it in spirit and reviewed all of the NCUA’s
regulations to that end.

383 FR 65926 (Dec. 21, 2018).

and a refined blueprint for
implementing the Agenda.

One of the Agenda’s
recommendations specifically suggested
that the Board moditfy its regulations to
“provide flexibility with respect to
senior executive compensation plans
that incorporate lending as part of a
broad and balanced set of organizational
goals and performance measures.” The
Board recognizes that the NCUA’s
regulations in this area, which were last
updated over 20 years ago, are likely
outdated, burdensome, and at odds with
industry standards for senior executive
compensation plans.* As such, the
Board is seeking comment on how to
update the regulations so that credit
unions can offer competitive
compensation plans without
encouraging inappropriate risks,
incentivizing bad loans, or negatively
effecting safety and soundness. While
the Board is particularly interested in
how the agency can update its
regulations to provide flexibility with
respect to senior executive
compensation plans, it would also like
comments on how the regulations
governing compensation associated with
lending can be modernized generally.

II. Current Standards and Request for
Comment

Currently, § 701.21(c)(8)(i) of the
NCUA’s regulations establishes a
blanket prohibition on the direct or
indirect receipt of any commission, fee,
or other compensation by any credit
union official or employee, or an
immediate family member of either, in
connection with any loan made by their
credit union.5 However,
§701.21(c)(8)(iii) carves out four
exceptions to this blanket prohibition.
Specifically, § 701.21(c)(8)(iii) permits:

(A) Payment, by a federal credit
union, of salary to employees;

(B) Payment, by a federal credit
union, of an incentive or bonus to an
employee based on the credit union’s
overall financial performance;

(C) Payment, by a federal credit
union, of an incentive or bonus to an
employee, other than a senior
management employee, in connection
with a loan or loans made by the credit
union, provided that the board of
directors of the credit union establishes
written policies and internal controls in

460 FR 51886 (Oct. 4, 1995).
512 CFR 701.21(c)(8)(i).
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connection with such incentive or
bonus and monitors compliance with
such policies and controls at least
annually; and

(D) Receipt of compensation from a
person outside a federal credit union by
a volunteer official or non-senior-
management employee of the credit
union, or an immediate family member
of a volunteer official or employee of the
credit union, for a service or activity
performed outside the credit union,
provided that no referral has been made
by the credit union or the official,
employee, or family member.

In the past, credit unions have been
confused about how to interpret the
term “‘overall financial performance” in
§701.21(c)(8)(iii)(B). As noted,
§701.21(c)(8) generally prohibits most
credit union employees and officials
from receiving compensation made “in
connection with any loan” a credit
union makes, but provides exceptions,
including one that permits incentive
compensation to employees based on
the credit union’s overall financial
performance. Credit unions have
expressed uncertainly about whether
the NCUA permits loan metrics such as
aggregate loan growth to be a factor in
assessing overall financial performance.
They also have asserted that the
regulation is subject to varying
interpretations and levels of
enforcement across the NCUA’s regions.

Given the degree of confusion and
uncertainty this regulation has caused,
the Board seeks comment as to how the
NCUA should modernize its regulations
generally governing the compensation of
credit union officials and employees in
connection with loans made by credit
unions and specifically with respect to
defining “overall financial
performance.” In addition, the Board
specifically requests feedback
addressing the following:

e Is there a single industry standard
or methodology for developing
executive compensation plans? Are
there multiple standards or
methodologies for credit unions of
different asset sizes?

e Are the terms and conditions of
executive compensation plans
developed by credit unions themselves
or are the plans crafted by third-party
vendors?

e What do these plans look like? Are
there specific formulas employed to
determine terms and conditions? If so,
what are the formulas?

e Is the current structure of
§701.21(c)(8), namely a broad
prohibition with specific exceptions, the
best format for regulating this area?

e Do commenters prefer a bright line
test for permissible compensation to

regulations that make a more holistic
evaluation of individual compensation
plans and the incentives they provide?
Is a bright line test even possible in this
highly fact determinative area? If so,
where is that line?

e Are current credit union
compensation plans similar to, and
competitive with, those provided at
other financial institutions? If not, how
do they differ and what, if anything, in
the NCUA’s regulations contributes to
those differences?

e What limitations, if any, are
necessary to prevent individuals from
being incentivized to take inappropriate
risks that endanger their credit unions?
What authorities do credit unions need
to enable them to compete for talented
executives?

¢ To what extent should the NCUA
permit loan metrics, such as loan
volume, to be a part of compensation
plans? How would those metrics be
incorporated into the overall plan?

e Should the NCUA provide
additional requirements for
compensation related to a line of
business that is new for the credit union
or one in which the credit union lacks
substantial experience or expertise?

III. Legal Authority

The Board has issued this ANPR
pursuant to its authority under the
Federal Credit Union Act (FCU Act).
Under the FCU Act, the NCUA is the
chartering and supervisory authority for
federal credit unions and the federal
supervisory authority for federally
insured credit unions (FICUs).6 The
FCU Act grants NCUA a broad mandate
to issue regulations governing both
federal credit unions and all FICUs.
Section 120 of the FCU Act is a general
grant of regulatory authority and
authorizes the Board to prescribe rules
and regulations for the administration of
the FCU Act.” Section 207 of the FCU
Act is a specific grant of authority over
share insurance coverage,
conservatorships, and liquidations.8
Section 209 of the FCU Act is a plenary
grant of regulatory authority to issue
rules and regulations necessary or
appropriate to carry out its role as share
insurer for all FICUs.? Accordingly, the
FCU Act grants the Board broad
rulemaking authority to ensure that the
credit union industry and the NCUSIF
remain safe and sound.

612 U.S.C. 1752-1775.
712 U.S.C. 1766(a).
812 U.S.C. 1787.

912 U.S.C. 1789.

By the National Credit Union
Administration Board on April 18, 2019.

Gerard Poliquin,

Secretary of the Board.

[FR Doc. 2019-08166 Filed 4—22-19; 8:45 am|
BILLING CODE 7535-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1610
[Docket No. CPSC-2019-0008]

Request for Information About
Possible Exemptions From Testing
and Other Changes to the Standard for
the Flammability of Clothing Textiles

AGENCY: U.S. Consumer Product Safety
Commission.

ACTION: Request for information.

SUMMARY: The U.S. Consumer Product
Safety Commission (CPSC) requests
information about possible changes to
the Commission’s Standard for the
Flammability of Clothing Textiles to
expand the list of fabrics that are
exempt from testing under the standard.
CPSC is particularly interested in
receiving information about the
possibility of adding spandex to the list
of fabrics that are exempt from the
testing requirements. CPSC also would
like information about the equipment
and procedures specified in the
standard and possible ways to update
those provisions to reduce the burdens
associated with the testing
requirements.

DATES: CPSC will accept written
comments through June 24, 2019.

ADDRESSES: You may submit written
comments, identified by Docket No.
CPSC-2019-20008, using the methods
described below. CPSC encourages you
to submit comments electronically,
rather than in hard copy.

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at:
www.regulations.gov. Follow the
instructions for submitting comments
provided on the website. To ensure
timely processing of comments, please
submit all electronic comments through
www.regulations.gov, rather than by
email to CPSC.

Written Submissions: Submit written
comments by mail, hand delivery, or
courier to: Division of the Secretariat,
U.S. Consumer Product Safety
Commission, Room 820, 4330 East-West
Highway, Bethesda, MD 20814;
telephone (301) 504-7923.

Instructions: All submissions must
include the agency name and docket
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number for this notice. CPSC may post
all comments, without change,
including any personal identifiers,
contact information, or other personal
information provided, to: http://
www.regulations.gov. Do not submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. If
furnished at all, such information
should be submitted by mail, hand
delivery, or courier.

Docket: For access to the docket to
read background documents or
comments, go to: www.regulations.gov,
and insert the docket number, CPSC—
2019-20008, into the “Search” box, and
follow the prompts.

FOR FURTHER INFORMATION CONTACT:
Allyson Tenney, Director, Division of
Engineering, Directorate for Laboratory
Sciences, U.S. Consumer Product Safety
Commission, 5 Research Place,
Rockville, MD 20850; telephone: (301)
987-2769; email: ATenney@cpsc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On June 16, 2017, the Commission
requested input from interested parties
about ways to reduce the burdens and
costs associated with existing
regulations, while still protecting
consumers from risks of death or
injuries associated with consumer
products. 82 FR 27636. The Commission
followed up on this burden reduction
goal in its Fiscal Year 2019 Operating
Plan, directing CPSC staff to review
possibilities for reducing burdens,
including “expanding exemptions for
flammability testing.” U.S. Consumer
Product Safety Commission, Fiscal Year
2019 Operating Plan, p. 18 (Oct. 10,
2018), available at: https://
www.cpsc.gov/content/fiscal-year-2019-
operating-plan. Accordingly, this notice
requests information about expanding
the exemptions from flammability
testing and other ways to reduce the
burdens associated with the
Commission’s Standard for the
Flammability of Clothing Textiles.

The Flammable Fabrics Act (15 U.S.C.
1191-1204) authorizes the Commission
to issue flammability standards, under
certain circumstances, when “needed to
protect the public against unreasonable
risk of the occurrence of fire leading to
death or personal injury, or significant
property damage.” 15 U.S.C. 1193(a).
Under this authority, the Commission
adopted a Standard for the Flammability
of Clothing Textiles in 16 CFR part
1610. The standard applies to clothing
and textiles intended to be used for
clothing. The regulations provide testing

requirements, establish three classes of
flammability, set out the criteria for
classifying textiles, and prohibit the use
of textiles that exhibit rapid and intense
burning. The purpose of these
regulations is to reduce the risk of injury
or death by prohibiting the use of
dangerously flammable clothing textiles.
16 CFR 1610.1(a).

The regulations exempt certain fabrics
from the testing requirements because
“experience gained from years of testing
in accordance with the Standard
demonstrates that certain fabrics
consistently yield acceptable results
when tested in accordance with the
Standard.” 16 CFR 1610.1(d). Currently,
the following fabrics are exempt from
the testing requirements:

(1) Plain surface fabrics, regardless of
fiber content, weighing 2.6 ounces per
square yard or more, and

(2) All fabrics, both plain surface and
raised-fiber surface textiles, regardless
of weight, made entirely from any of the
following fibers or entirely from
combination of the following fibers:
Acrylic, modacrylic, nylon, olefin,
polyester, wool.

Id.
II. Request for Information

CPSC is considering changes to the
Standard for the Flammability of
Clothing Textiles to reduce the costs
and burdens associated with these
requirements. One specific possibility
that industry members have suggested is
to add spandex to the list of fabrics in
16 CFR 1610.1(d)(2) that are exempt
from the testing requirements in the
standard. In addition, possible updates
to the equipment and procedures
specified in the standard may reduce
the burdens associated with the testing
requirements. CPSC requests comments
on the following specific topics:

A. Possible Exemption of Spandex From
Testing Requirements:

1. Data Regarding Spandex Test Results

CPSC staff is aware of stakeholder
interest in adding spandex fibers to the
Specific Exemptions in 16 CFR
1610.1(d). Please provide relevant
information and data about spandex
fibers that would help CPSC determine
whether spandex “consistently yield[s]
acceptable results when tested in
accordance with the Standard.” CPSC is
particularly interested in test data from
testing a range of fabric constructions,
fabric weights, and fiber blends. For
example, it would be helpful to receive
information about:

(1) Plain surface fabrics with spandex
blended with one or a combination of
the exempted fibers listed in 16 CFR

1610.1(d)(2) weighing less than 2.6
ounces per square yard, and

(2) raised surface fabrics, regardless of
weight, that contain spandex with one
or a combination of the exempted fibers
listed in 16 CFR 1610.1(d)(2).

2. Burden and Cost Associated With
Testing Spandex

Please provide information about the
general test burden and costs associated
with testing fabric containing spandex
fibers. The following specific
information would be helpful:

e How much testing is required for
fabrics containing spandex subject to 16
CFR part 16107

e What are the costs associated with
the required testing?

e What types of fabrics and garments
require testing?

B. Additional Possible Changes to the
Standard:

1. Availability and Specifications of
Stop Thread

Section 1610.5 specifies the test
apparatus and materials that must be
used for flammability testing. The
flammability test apparatus must
include, among other things, a
particular stop thread that is stretched
from the spool through stop guides. The
stop thread must be ““a spool of No. 50,
white, mercerized, 100% cotton sewing
thread.” 16 CFR 1610.5(a)(2)(ii). CPSC
staff is aware that this stop thread may
have limited availability or that the
numbering specified in the standard
may be outdated. Please provide
comments about the specifications of
the stop thread and thread availability.
What procedures are used to confirm
the thread meets the specifications?

2. Refurbishing (Dry-Cleaning and
Laundering)

Section 1610.6(b)(1)(i) specifies a dry
cleaning procedure as part of the
process of refurbishing plain and raised
textile fabrics. As part of the dry
cleaning procedure, the solvent
perchloroethylene is required in 16 CFR
1610.6(b)(1)(i). Staff is aware of the
limited availability of, and legal
restrictions on the use of,
perchloroethylene solvent. Please
provide any comments on the testing
burden or cost of performing the dry
cleaning procedure with
perchloroethylene solvent. Please
provide details, and potential
alternatives, when possible.

Section 1610.6(b)(1)(ii) requires
samples to be washed and dried in
accordance with American Association
of Textile Chemists and Colorists
(AATCC) Test Method 124—-2006,
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Appearance of Fabrics After Repeated
Home Laundering. AATCC 124-2006
requires the use of an automatic washer
(Table IIT) and tumble dryer (Table IV)
that meet certain conditions. Staff is
aware of the limited availability of
automatic washing machines, and
possibly dryers, capable of meeting the
conditions in AATCC 124-2006. Please
provide any comments on the testing
burden or cost of performing the
laundering procedure with the
automatic washing machine and tumble
dryer specified in the standard. Please
provide details, and potential
alternatives, when possible.

3. Test Result Codes

The standard lists reporting codes in
16 CFR 1610.8(b)(2) to describe the
burning behavior of raised surface
fabrics. The reporting codes, which are
based on test results, indicate the proper
classification for the textile. CPSC staff
has received input that these codes may
be confusing. Please provide any
comments on the use or needed
clarification of these codes.

4. Additional Burdens Associated With
16 CFR Part 1610

Please provide other input and
recommendations about opportunities
to reduce the cost of testing
requirements or other costs and burdens
associated with 16 CFR part 1610. Also
please identify test procedures that may
need clarifications, and provide
recommendations or alternatives that
may reduce the burdens associated with
these regulations, as well as details
about the costs of those alternatives.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2019-08140 Filed 4-22—19; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-121694-16]

RIN 1545-BN80

Updating Section 301 Regulations To
Reflect Statutory Changes; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to a notice of
proposed rulemaking.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking (REG-121694-16) that was

published in the Federal Register on
March 26, 2019. The proposed
regulations updated existing regulations
under section 301 to reflect statutory
changes made by the Technical and
Miscellaneous Revenue Act of 1988.
DATES: Written or electronic comments
and requests for a public hearing are
still being accepted and must be
received by June 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Grid R. Glyer, (202) 317-6847;
concerning submission of comments,
Regina Johnson, (202) 317-6901 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The proposed regulations that are the
subject of this correction are under
sections 301, 356, 368, and 902 of the
Internal Revenue Code.

Need for Correction

As published, the notice of proposed
regulations (REG-121694-16) contains
errors which may prove to be
misleading and need to be clarified.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-121694—16) that was
the subject of FR Doc. 2019-05649,
published at 84 FR 11263 (March 26,
2019), is corrected to read as follows:

§1.301-1 [Corrected]

m On page 11266, first column, the sixth
and seventh lines of paragraph (f)(3)(ii),
the language “‘similar to, the transaction
in Notice 99-59” is corrected to read
‘“similar to the transaction in, Notice
99-59”.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2019-08113 Filed 4-22—19; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2018-0665; FRL-9992-52—
Region 4]

Air Plan Approval; SC; 2010 1-Hour
SO, NAAQS Transport Infrastructure

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve

South Carolina’s June 25, 2018, State
Implementation Plan (SIP) submission
pertaining to the “good neighbor”
provision of the Clean Air Act (CAA or
Act) for the 2010 1-hour sulfur dioxide
(SO,) National Ambient Air Quality
Standard (NAAQS). The good neighbor
provision requires each state’s
implementation plan to address the
interstate transport of air pollution in
amounts that contribute significantly to
nonattainment, or interfere with
maintenance, of a NAAQS in any other
state. In this action, EPA is proposing to
determine that South Carolina’s SIP
contains adequate provisions to prohibit
emissions within the State from
contributing significantly to
nonattainment or interfering with
maintenance of the 2010 1-hour SO»
NAAQS in any other state.

DATES: Written comments must be
received on or before May 23, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0665 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. Ms. Notarianni can
be reached via phone number (404)
562—9031 or via electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:notarianni.michele@epa.gov

16800

Federal Register/Vol. 84, No. 78/Tuesday, April 23, 2019/Proposed Rules

I. Background

A. Infrastructure SIPs

On June 2, 2010, EPA promulgated a
revised primary SO, NAAQS with a
level of 75 parts per billion (ppb), based
on a 3-year average of the annual 99th
percentile of 1-hour daily maximum
concentrations. See 75 FR 35520 (June
22, 2010). Pursuant to section 110(a)(1)
of the CAA, states are required to submit
SIPs meeting the applicable
requirements of section 110(a)(2) within
three years after promulgation of a new
or revised NAAQS or within such
shorter period as EPA may prescribe.
These SIPs, which EPA has historically
referred to as “infrastructure SIPs,” are
to provide for the “implementation,
maintenance, and enforcement” of such
NAAQS, and the requirements are
designed to ensure that the structural
components of each state’s air quality
management program are adequate to
meet the state’s responsibility under the
CAA. Section 110(a) of the CAA
requires states to make a SIP submission
to EPA for a new or revised NAAQS, but
the contents of individual state
submissions may vary depending upon
the facts and circumstances. The
content of the changes proposed in such
SIP submissions may also vary
depending upon what provisions the
state’s approved SIP already contains.
Section 110(a)(2) requires states to
address basic SIP elements such as
requirements for monitoring, basic
program requirements, and legal
authority that are designed to assure
attainment and maintenance of the
NAAQS. A detailed history,
interpretation, and rationale of these
SIPs and their requirements can be
found in, among other documents,
EPA’s March 7, 2016 (81 FR 11718),
notice of proposed rulemaking related to
infrastructure SIP requirements for the
2010 1-hour SO, NAAQS for South
Carolina in the section titled, What is
EPA’s approach to the review of
infrastructure SIP submissions?

Section 110(a)(2)(D)(1)) of the CAA
requires SIPs to include provisions
prohibiting any source or other type of
emissions activity in one state from
emitting any air pollutant in amounts
that will contribute significantly to
nonattainment, or interfere with
maintenance, of the NAAQS in another
state. The two clauses of this section are
referred to as prong 1 (significant
contribution to nonattainment) and
prong 2 (interference with maintenance
of the NAAQS).

On June 25, 2018, the South Carolina
Department of Health and
Environmental Control (SC DHEC)
submitted a revision to the South

Carolina SIP addressing only prongs 1
and 2 of CAA section 110(a)(2)(D)@{)(I)
for the 2010 1-hour SO, NAAQS.® EPA
is proposing to approve SC DHEC’s June
25, 2018, SIP submission which certifies
that existing SIP provisions satisfy the
State’s obligation for prongs 1 and 2 for
the 2010 1-hour SO, NAAQS. All other
elements related to the infrastructure
requirements of section 110(a)(2) for the
2010 1-hour SO, NAAQS for South
Carolina are addressed in separate
rulemakings.2

B. EPA’s Designations for the 2010
1-Hour SO, NAAQS

In this action, EPA has considered
information from the 2010 1-hour SO»
NAAQS designations process, as
discussed in more detail in section III.C
of this document. For this reason, a brief
summary of EPA’s designations process
for the 2010 1-hour SO, NAAQS is
included here.3

After the promulgation of a new or
revised NAAQS, EPA is required to
designate areas as ‘‘nonattainment,”
‘“attainment,” or ‘“unclassifiable,”
pursuant to section 107(d)(1) of the
CAA. The process for designating areas
following promulgation of a new or
revised NAAQS is contained in section
107(d) of the CAA. The CAA requires
EPA to complete the initial designations
process within two years of
promulgating a new or revised standard.
If the Administrator has insufficient
information to make these designations
by that deadline, EPA has the authority
to extend the deadline for completing
designations by up to one year.

10n May 8, 2014, SC DHEC submitted a SIP
revision addressing all infrastructure elements with
respect to the 2010 1-hour SO, NAAQS with the
exception of prongs 1 and 2 of CAA
110(a)(2)D)D)(D.

2EPA acted on the other elements of South
Carolina’s May 8, 2014, infrastructure SIP
submission for the 2010 1-hour SO, NAAQS on
May 24, 2016 (81 FR 32651) and September 24,
2018 (83 FR 48237).

3 While designations may provide useful
information for purposes of analyzing transport,
particularly for a more source-specific pollutant
such as SO,, EPA notes that designations
themselves are not dispositive of whether or not
upwind emissions are impacting areas in
downwind states. EPA has consistently taken the
position that as to impacts, CAA section
110(a)(2)(D) refers only to prevention of
‘nonattainment’ in other states, not to prevention of
nonattainment in designated nonattainment areas or
any similar formulation requiring that designations
for downwind nonattainment areas must first have
occurred. See e.g., Clean Air Interstate Rule, 70 FR
25162, 25265 (May 12, 2005); Cross-State Air
Pollution Rule, 76 FR 48208, 48211 (Aug. 8, 2011);
Final Response to Petition from New Jersey
Regarding SO, Emissions From the Portland
Generating Station, 76 FR 69052 (Nov. 7, 2011)
(finding facility in violation of the prohibitions of
CAA section 110(a)(2)(D)(i)(I) with respect to the
2010 1-hour SO> NAAQS prior to issuance of
designations for that standard).

EPA promulgated the 2010 1-hour
SO, NAAQS on June 2, 2010. See 75 FR
35520 (June 22, 2010). EPA completed
the first round of designations for the
2010 1-hour SO, NAAQS on July 25,
2013, designating 29 areas in 16 states
as nonattainment for the 2010 1-hour
SO, NAAQS. See 78 FR 47191 (August
5, 2013). EPA based this first round of
final SO, designations on monitored
SO, concentrations violating the 2010 1-
hour SO, standard. Following the initial
August 5, 2013, designations, three
lawsuits were filed against EPA in
different U.S. District Courts, alleging
that the Agency had failed to perform a
nondiscretionary duty under the CAA
by not designating all portions of the
country within the time lines set forth
in section 107(d)(1)(B) of the CAA. In an
effort intended to resolve the litigation
in one of those cases, EPA and the
plaintiffs, Sierra Club and the Natural
Resources Defense Council, filed a
proposed consent decree with the U.S.
District Court for the Northern District
of California. On March 2, 2015, the
court entered the consent decree #
which requires EPA to sign for
publication in the Federal Register
notices of the Agency’s promulgation of
area designations by three specific
deadlines: July 2, 2016 (“round 2”’);
December 31, 2017 (“round 3”); and
December 31, 2020 (“round 4’°).5

On August 21, 2015 (80 FR 51052),
EPA separately promulgated air quality
characterization requirements for the
2010 1-hour SO, NAAQS in the Data
Requirements Rule (DRR). The DRR
required state air agencies to
characterize air quality, through air
dispersion modeling or monitoring, in
areas associated with sources that
emitted greater than 2,000 tons per year
(tpy) of SO,, or that have otherwise been
listed under the DRR by EPA or state air
agencies. In lieu of modeling or
monitoring, state air agencies, by
specified dates, could elect to impose
federally-enforceable emissions
limitations on those sources restricting
their annual SO, emissions to 2,000 tpy
or less, or provide documentation that
the sources have been shut down. EPA
expected that the information generated
by implementation of the DRR would
help inform SO, designations specified
in the March 2, 2015, consent decree.
EPA signed Federal Register notices of
promulgation of round 2 designations ®

4 Consent Decree, Sierra Club v. McCarthy, Case
No. 3:13—cv-3953-SI (N.D. Cal. Mar. 2, 2015).

5The term “round” in this instance refers to
which “round of designations.”

6 EPA and state documents and public comments
related to the round 2 final designations are in the
docket at regulations.gov with Docket ID NO. EPA—
HQ-OAR-2014-0464 and at EPA’s website for SO,



Federal Register/Vol. 84, No. 78/Tuesday, April 23, 2019/Proposed Rules

16801

on June 30, 2016 (81 FR 45039 (July 12,
2016)), and on November 29, 2016 (81
FR 89870 (December 13, 2016)), and
round 3 designations ” on December 21,
2017 (83 FR 1098 (January 9, 2018)). For
South Carolina, EPA designated all
counties as attainment/unclassifiable in
round 3. Because all counties in South
Carolina are now designated for the
2010 1-hour SO, NAAQS, and no DRR
sources in the State opted to monitor to
inform Round 4 SO, designations, no
areas in South Carolina will be
designated in round 4.8 There are no
nonattainment areas in South Carolina
for the 2010 1-hour SO, NAAQS.®°

II. Relevant Factors Used To Evaluate
2010 1-Hour SO Interstate Transport
SIPs

Interstate transport of SO, is unlike
the transport of fine particulate matter
(PM, 5) or ozone in that SO, is not a
regional pollutant and does not
commonly contribute to widespread
nonattainment over a large (and often
multi-state) area. The transport of SO, is
more analogous to the transport of lead
(Pb) because its properties result in
localized pollutant impacts very near
the emissions source. However, ambient
concentrations of SO, do not decrease as
quickly with distance from the source as
Pb because of the properties and typical

designations at https://www.epa.gov/sulfur-dioxide-
designations.

7EPA and state documents and public comments
related to round 3 final designations are in the
docket at regulations.gov with Docket ID NO. EPA-
HQ-0OAR-2017-0003 and at EPA’s website for SO,
designations at https://www.epa.gov/sulfur-dioxide-
designations.

8 See Technical Support Document: Chapter 37
Final Round 3 Area Designations for the 2010 1-
Hour SO Primary National Ambient Air Quality
Standard for South Carolina at https://
www.epa.gov/sites/production/files/2017-12/
documents/37-sc-so2-rd3-final.pdf. See also
Technical Support Document: Chapter 37 Intended
Round 3 Area Designations for the 2010 1-Hour SO,
Primary National Ambient Air Quality Standard for
South Carolina at https://www.epa.gov/sites/
production/files/2017-08/documents/38sc_so2_rd3-
final.pdf.

90n August 5, 2013 (78 FR 47191) and effective
October 4, 2013, EPA designated 29 areas in 16
states as nonattainment for the 2010 1-hour SO»
NAAQS based on violating monitors using air
quality data for the years 2009-2011, but did not,
at that time, designate other areas in the country.
On July 12, 2016 (81 FR 45039), effective September
12, 2016, and December 13, 2016 (81 FR 89870),
effective January 12, 2017, EPA published a final
rule establishing air quality designations for 65
areas in 24 states for the 2010 SO, NAAQS
including seven nonattainment areas, 41
attainment/unclassifiable areas, and 17
unclassifiable areas. On January 9, 2018 (83 FR
1098) effective April 9, 2018, EPA designated six
areas as nonattainment; 23 areas as unclassifiable;
and the rest of the areas covered by this round in
all states, territories, and tribal lands as attainment/
unclassifiable. No areas in South Carolina were
designated as nonattainment in these actions. See
https://www.epa.gov/sulfur-dioxide-designations/
sulfur-dioxide-designations-regulatory-actions.

release heights of SO,. Emissions of SO,
travel farther and have wider ranging
impacts than emissions of Pb, but do not
travel far enough to be treated in a
manner similar to ozone or PM, 5. The
approaches that EPA has adopted for
ozone or PM; 5 transport are too
regionally focused and the approach for
Pb transport is too tightly circumscribed
to the source. SO, transport is therefore
a unique case and requires a different
approach.

Given the properties of SO, EPA
agrees with South Carolina’s selection of
a spatial scale with dimensions from
four to 50 kilometers (km) from point
sources—the “‘urban scale”—to assess
trends in area-wide air quality that
might impact downwind states.1® SC
DHEC selected the urban scale as
appropriate for assessing trends in both
area-wide air quality and the
effectiveness of large-scale pollution
control strategies at SO, point sources.
SC DHEC supported this transport
distance threshold with references to 40
CFR 58, Appendix D, Section 4.4.4(4)
“Urban scale”’, which states that
measurements in this scale would be
used to estimate SO, concentrations
over large portions of an urban area with
dimensions from four to 50 km. The
State also notes that 50 km is the
transport distance threshold that EPA
recommends for use with the air quality
dispersion model called the American
Meteorological Society/Environmental
Protection Agency Regulatory Model
(AERMOD). AERMOD is EPA’s
preferred modeling platform for
regulatory purposes (Appendix W of 40
CFR part 51).11 EPA agrees with the
State’s selection and application of the
50-km threshold as a reasonable
distance to evaluate emission source
impacts into neighboring states and to
assess air quality monitors within 50 km
of the State’s border, which is discussed
further in section IIL.C.

As discussed in sections III.C and
III.D, EPA first reviewed the State’s
analysis to assess how the State

10 For the definition of spatial scales for SO,,
please see 40 CFR part 58, Appendix D, section 4.4
(“Sulfur Dioxide (SO,) Design Criteria”). For further
discussion on how EPA applies these definitions
with respect to interstate transport of SO,, see
EPA’s notice of proposed rulemaking on
Connecticut’s SO, transport SIP. 82 FR 21351,
21352, 21354 (May 8, 2017).

11EPA established a non-binding technical
assistance document to assist states and other
parties in their efforts to characterize air quality
through air dispersion modeling for sources that
emit SO titled, “SO> NAAQS Designations
Modeling Technical Assistance Document. This
draft document was first released in spring 2013.
Revised drafts were released in February and
August of 2016 (see https://www.epa.gov/sites/
production/files/2016-06/documents/
so2modelingtad.pdf).

evaluated the transport of SO, to other
states, the types of information used in
the analysis, and the conclusions drawn
by the State. EPA then conducted a
weight of evidence analysis based on a
review of the State’s submission and
other available information, including
SO, air quality and available source
modeling for states within 50 km of the
South Carolina border.12

II1. South Carolina’s SIP Submission
and EPA’s Analysis

A. State Submission

On June 25, 2018, SC DHEC submitted
a revision to the South Carolina SIP
addressing prongs 1 and 2 of CAA
section 110(a)(2)(D)@)(I) for the 2010 1-
hour SO, NAAQS. South Carolina
conducted a weight of evidence analysis
to examine whether SO, emissions from
the State adversely affect attainment or
maintenance of the 2010 1-hour SO»
NAAQS in downwind states.

SC DHEC reviewed the following
information to support its conclusion
that South Carolina does not
significantly contribute to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in downwind states: Trends in
SO, design values (DVs) 13 at the State’s
air quality monitors from 2008-2017;
highest monitored SO, DVs for monitors
with complete, quality-assured data and
located within South Carolina and
within Florida, Georgia, and North
Carolina; SO, emissions trends both
statewide (for the years 2008, 2011, and
2014) and for the State’s title V sources
(for the years 2008-2016); available SO,
modeling data for the State’s round 3
DRR-subject sources; and State and
federal regulations and State statutes
that establish requirements for sources

12 This proposed approval action is based on the
information contained in the administrative record
for this action, and does not prejudge any future
EPA action that may make other determinations
regarding the air quality status in South Carolina
and downwind states. Any such future action, such
as area designations under any NAAQS, will be
based on their own administrative records and the
EPA’s analyses of information that becomes
available at those times. Future available
information may include, and is not limited to,
monitoring data and modeling analyses conducted
pursuant to EPA’s DRR and information submitted
to EPA by states, air agencies, and third-party
stakeholders such as citizen groups and industry
representatives.

13 A “Design Value” is a statistic that describes
the air quality status of a given location relative to
the level of the NAAQS. The DV for the primary
2010 1-hour SO> NAAQS is the 3-year average of
annual 99th percentile daily maximum 1-hour
values for a monitoring site. The interpretation of
the primary 2010 1-hour SO> NAAQS including the
data handling conventions and calculations
necessary for determining compliance with the
NAAQS can be found in Appendix T to 40 CFR part
50.


https://www.epa.gov/sulfur-dioxide-designations/sulfur-dioxide-designations-regulatory-actions
https://www.epa.gov/sulfur-dioxide-designations/sulfur-dioxide-designations-regulatory-actions
https://www.epa.gov/sites/production/files/2017-12/documents/37-sc-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/37-sc-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/37-sc-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
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of SO, emissions. South Carolina noted
that federal regulations and competition
from lower natural gas prices resulted in
four coal-fired electric generating units
(EGUs) within the State either shutting
down or switching to cleaner fuels. The
State identified these units and
summarized the history of the
shutdowns and switches to cleaner
fuels. South Carolina also included SO,
emissions trends for the Southeast from
2000-2016 and noted that there is a
consistent downward trend.

Based on this weight of evidence
analysis, the State concluded that
emissions within South Carolina will
not contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state. The State
based its conclusions for Prong 1 on the

actual and projected downward trends
of SO, emissions in South Carolina,
trends in SO, DVs for South Carolina’s
monitors and other states’ monitors
within 50 km of the South Carolina
border, DRR modeling results, and
established federal and State control
measures affecting SO,. The State based
its conclusions for Prong 2 on emissions
trends of SO, in South Carolina and in
the Southeast and established federal
and State control measures which
reduce SO, emissions. EPA’s evaluation
of South Carolina’s submission is
detailed in sections III.B, C, and D.

B. EPA’s Evaluation Methodology

EPA believes that a reasonable
starting point for determining which
sources and emissions activities in
South Carolina are likely to impact

downwind air quality in other states
with respect to the 2010 1-hour SO,
NAAQS is by using information in
EPA’s National Emissions Inventory
(NEI).1# The NEI is a comprehensive and
detailed estimate of air emissions for
criteria pollutants, criteria pollutant
precursors, and hazardous air pollutants
from air emissions sources that is
updated every three years using
information provided by the states and
other information available to the EPA.
EPA used the 2014 NEI (version 2), the
most recently available, complete, and
quality assured dataset of the NEI Table
1 shows that point sources in South
Carolina contribute approximately 89
percent of the State’s total SO,
emissions, followed by nonpoint
sources at six percent and fires at four
percent.

TABLE 1—SUMMARY OF 2014 NEI (VERSION 2) SO, DATA FOR SOUTH CAROLINA BY SOURCE CATEGORY

. Percent of

Category Ern(|t35|;)ns total SO

Py emissions
2o 110 TP U RSP SPPR TR 46,913.26 89
Nonpoint . 2,986.99 6
Fire ...... 2,300.06 4
Onroad ... . 546.07 1
[N\ (o a1 (=T SRS URPROR 47.85 0
ST @ P g o TTTT o T g T I - SRS 52,794.23 100

SC DHEC provided NEI data for the
years 2008, 2011, and 2014, which
showed a decrease in SO, emissions in
the State of approximately 73 percent
from 2008 to 2014. SC DHEC notes in
its submission that the largest sources of
SO, emissions in South Carolina are
power plants and other industrial
facilities that burn fossil fuels.
According to the NEI data in the State’s
submission and the 2014 NEI version 2
(shown in Table 2), the majority of SO,
emissions in South Carolina originate
from fuel combustion at point sources.®
In 2014, the total SO, emissions from
fuel combustion point sources in South
Carolina comprised approximately 72
percent of the total SO, emissions in the
State. Because emissions from the other
listed source categories are more
dispersed throughout the State, those
categories are less likely to cause high
ambient concentrations when compared
to a point source on a ton-for-ton basis.
Therefore, EPA believes that it is
appropriate to focus the analysis on SO,
emissions from fuel combustion at
South Carolina’s point sources which

14EPA’s NEI is available at https://www.epa.gov/
air-emissions-inventories/national-emissions-
inventory.

15 Residential fuel combustion is considered a
nonpoint source, and thus, residential fuel

are located within the ‘“urban scale,”
i.e., within 50 km of one or more state
borders.

TABLE 2—SUMMARY OF 2014 NEI
(VERSION 2) SO, DATA FOR SOUTH
CAROLINA BY SOURCE TYPES

Emissions
Category (toy)
Fuel Combustion: EGUs (All Fuel

Types) 27,799.38
Fuel Combustion: Industrial

Internal Combustion Engines (All

Fuel Types) ...cccceeveveeieiiieeece 10,243.87
Fuel Combustion: Commercial/Insti-

tutional (All Fuel Types) .............. 41.40
Fuel Combustion: Residential (All

Fuel TYpes) ....cccvvverceniiincine 128.74
Industrial  Processes (All Cat-

(=T (o] (=T TR 8,963.50
Mobile Sources (All Categories) ..... 2,602.33
Fires (All Types) 2,363.13
Waste Disposal ....... 648.48
Solvent Processes .........cccoccceeinee 0.12
Miscellaneous (Non-Industrial) ........ 3.30

SO, Emissions Total ................ 52,794.23

EPA’s current implementation
strategy for the 2010 1-hour SO,
NAAQS includes the flexibility to

combustion data is not included in the point source
fuel combustion data and related calculations.

16 EPA notes that the evaluation of other states’
satisfaction of section 110(a)(2)(D)(i)(I) for the 2010
1-hour SO, NAAQS can be informed by similar

characterize air quality for stationary
sources via either data collected at
ambient air quality monitors sited to
capture the points of maximum
concentration, or air dispersion
modeling. EPA’s assessment of SO,
emissions from fuel combustion at
South Carolina’s point sources located
within approximately 50 km of another
state and their potential impact on
neighboring states is informed by all
available data at the time of this
rulemaking.16

As discussed in section I.B., many air
agencies used air dispersion modeling
to characterize air quality in the vicinity
of large SO, emitting sources to identify
the maximum 1-hour SO,
concentrations in ambient air which
informed EPA’s round 2 and 3 SO»
designations. These designations were
based on EPA’s application of the
nationwide analytical approach to, and
technical assessment of, the weight of
evidence for each area, including but
not limited to available air quality
monitoring data and air quality
modeling results. The 2010 1-hour SO»

factors found in this proposed rulemaking, but may
not be identical to the approach taken in this or any
future rulemaking for South Carolina, depending on
available information and state-specific
circumstances.


https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory

Federal Register/Vol. 84, No. 78/Tuesday, April 23, 2019/Proposed Rules

16803

standard is violated at an ambient air
quality monitoring site (or in the case of
dispersion modeling, at an ambient air
quality receptor location) when the 3-
year average of the annual 99th
percentile of the daily maximum 1-hour
average concentrations exceeds 75 ppb,
as determined in accordance with
Appendix T of 40 CFR part 50. EPA’s
preferred modeling platform for
regulatory purposes is AERMOD
(Appendix W of 40 CFR part 51).17 In
most modeling analyses, the impacts of
the actual emissions for one or more of
the recent 3-year periods (e.g., 2012—
2014, 2013-2015, 2014-2016) were
considered, and in some cases the
modeling was of currently effective
limits on allowable emissions in lieu of
or as a supplement to modeling of actual
emissions.

The available air dispersion modeling
of large SO, sources can support
transport related conclusions about
whether sources in one state are
potentially causing or contributing to
violations of the 2010 1-hour SO»
standard in other states. While
AERMOD was not designed specifically
to address interstate transport, the 50-
km distance that EPA recommends for
use with AERMOD aligns with the
urban monitoring scale, and thus, EPA
believes that the use of AERMOD
provides a reliable indication of air
quality for transport purposes.

As described in this section, EPA
proposes to conclude that an assessment
of South Carolina’s satisfaction of the
prong 1 and 2 requirements under
section 110(a)(2)(D)(i)(I) of the CAA for
the 2010 1-hour SO, NAAQS may be
reasonably based upon evaluating the
downwind impacts of SO, emissions
from fuel combustion at South
Carolina’s point sources located within
approximately 50 km of another state
and upon any regulations intended to
address fuel combustion at South
Carolina’s point sources.

C. EPA’s Prong 1 Evaluation—
Significant Contribution to
Nonattainment

Prong 1 of the good neighbor
provision requires states’ plans to
prohibit emissions that will
significantly contribute to
nonattainment of a NAAQS in another

17EPA established a draft non-binding technical
assistance document to assist states and other
interested parties in their efforts to characterize air
quality through air dispersion modeling for sources
that emit SO, titled, “SO> NAAQS Designations
Modeling Technical Assistance Document.” This
draft document was first released in spring 2013.
Revised drafts were released in February and
August of 2016 (see https://www.epa.gov/sites/
production/files/2016-06/documents/
so2modelingtad.pdf).

state. SC DHEC confirms in its
submission that South Carolina’s SIP
contains adequate provisions to prevent
sources and other types of emissions
activities within the State from
contributing significantly to
nonattainment in any other state with
respect to the 2010 1-hour SO, standard.
To evaluate South Carolina’s
satisfaction of prong 1, EPA assessed the
State’s implementation plan with
respect to the following factors: (1) SO,
ambient air quality and emissions
trends for South Carolina and
neighboring states; (2) potential ambient
impacts of SO, emissions from certain
facilities in South Carolina on
neighboring states based on available air
dispersion modeling results; (3) State
statutes and SIP-approved regulations
that address SO, emissions; and (4)
federally enforceable regulations that
reduce SO, emissions. A detailed
discussion of South Carolina’s SIP
submission with respect to each of these
factors follows.18 EPA proposes that
these factors, taken together, support the
Agency’s proposed determination that
South Carolina’s SIP adequately
prohibits emissions that will
significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in another state. EPA’s
proposed conclusion is based, in part,
on the fact that the Agency does not
have information indicating that there
are violations of the 2010 1-hour SO,
NAAQS in the surrounding states. In
addition, the downward trends in SO,
emissions and DVs for air quality
monitors in the State, combined with
federal and State regulations and
statutes affecting SO, emissions of
South Carolina’s sources, further
support EPA’s proposed conclusion.

1. SO, Air Dispersion Modeling
a. State Submission

In its June 25, 2018, SIP revision, SC
DHEC summarized how each of the
State’s sources subject to the DRR
elected to comply with this rule by
either taking a federally-enforceable
limit or using either modeling or
monitoring to characterize SO, air
quality around the source. Of the eight
sources in the State subject to the DRR,
three accepted federally-enforceable
permit limits and five sources
conducted dispersion modeling.19 SC

18EPA has reviewed South Carolina’s
submission, and where new or more current
information has become available, is including this
information as part of the Agency’s evaluation of
this submission.

19 South Carolina’s DRR sources which accepted
federally-enforceable permit limits to exempt out of
the DRR requirements are: Duke Energy Carolinas
LLC—W.S. Lee Steam Station; South Carolina

DHEC provided a summary of the air
dispersion modeling results for the five
modeled sources: Century Aluminum of
South Carolina 29 (Century Aluminum);
International Paper-Eastover Mill (IP
Eastover); Resolute FP US INC
(Resolute); Santee Cooper Cross
Generating Station (Santee Cooper
Cross); and SCE&G Wateree Station
(SCE&G Wateree). IP Eastover and
SCE&G Wateree were modeled together.
Of these five sources, one source
(Resolute) is within 50 km of another
state (North Carolina) at approximately
7 km using the nearest property
boundary to North Carolina and
modeled a maximum 2010 1-hour SO,
DV of 69 ppb. SC DHEC notes that
Resolute used a modeling grid which
extended approximately 4 km into
North Carolina. A summary of the
modeling results for Resolute, including
supplemental data EPA has reviewed as
part of the Agency’s analysis, is shown
in Table 3 of section III.C.1.b of this
action.

b. EPA Analysis

For the SO air dispersion modeling
factor, EPA evaluated the DRR modeling
data in South Carolina’s June 25, 2018,
submission for sources in the State and
supplemented this data with available,
existing DRR modeling results for
sources in the adjacent states of Georgia
and North Carolina that are within 50
km of the South Carolina border.2? The
purpose of evaluating modeling results
in adjacent states within 50 km of the
South Carolina border is to ascertain
whether these areas are attaining the
2010 1-hour SO, standard and, if not,
whether any nearby sources in South
Carolina are contributing to a NAAQS
violation. In addition, EPA identified
South Carolina SO, emission sources
emitting greater than 100 tons of SO, in
2017 that are not subject to the DRR and
are located up to 50 km from South
Carolina’s border to evaluate whether
the SO, emissions from these sources
could interact with SO, emissions from
the nearest source in a neighboring state

Electric & Gas (SCE&G) McMeekin Station; and
WestRock CP LLC (formerly RockTenn). See Docket
ID No. EPA-HQ-OAR-2017-0003. Thus, there is no
available air dispersion modeling under the DRR for
these sources.

20 Century Aluminum was formerly known as
Alumax of South Carolina.

21 Appendix A.1—titled, “AERMOD (AMS/EPA
Regulatory Model)” of Appendix W to 40 CFR part
51—is appropriate for SO, in instances where
steady-state assumptions for transport distances up
to 50 km occur. While not designed specifically to
address interstate transport, the 50-km distance
which EPA recommends for use with AERMOD
aligns with the urban monitoring scale, and thus,
EPA believes that the use of AERMOD provides a
reliable indication of SO; air quality for transport
purposes.


https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
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in such a way as to contribute
significantly to nonattainment in that

state.

Table 3 provides a summary of the
modeling results for Resolute, the one
modeled DRR source in South Carolina
which is located within 50 km of
another state (North Carolina). The
modeling analyses for Resolute resulted
in no modeled violations of the 2010 1-
hour SO, NAAQS within the 50-km area
surrounding the facility and no
violations of the standard within the
modeling domain which extends into

North Carolina. All other areas within
50 km of Resolute are contained within
South Carolina’s borders. As a result, no
further analysis of any other
neighboring states is necessary for
assessing the impacts of the interstate
transport of SO, pollution from
Resolute.

Table 4 provides a summary of the
modeling results for DRR sources in
other neighboring states which are
located within 50 km of South Carolina
and which elected to provide air
dispersion modeling under the DRR:

Three sources in Georgia (Georgia Power
Company—Plant McIntosh (Plant
Mclntosh), Georgia-Pacific Consumer
Products—Savannah River Mill
(Savannah River Mill), International
Paper—Savannah (IP-Savannah)) 22 and
two sources in North Carolina (Allen
Steam Station—Duke Energy Carolinas,
LLC (Duke-Allen) 23 and Duke Energy’s
Marshall Steam Station (Duke-
Marshall)).24 The predicted maximum
impacts from the model did not violate
the 2010 1-hour SO, NAAQS for any of
the five sources.25

TABLE 3—SOUTH CAROLINA SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF ANOTHER STATE

Approximate

) I . 2010 1-hour ; ;
distance from Other facilities included in Model grid extends into
DRR source County source to modeling 802 ?/Iog;al Dv another state?
adjacent state PP
Resolute ............. York .ceeveenns 7KM Yes—Duke-Allen (NC); Winthrop 69* | Yes—into NC (western portion of

University; General Chemicals,
LLC; Guardian Industries;
Spring Industries—Leroy Plant.

Union County in North Caro-
lina)

*Resolute’s 2010 1-hour SO, modeled DV is based on 2012-2014 actual emissions for Resolute and all North Carolina permitted facilities
within 50 km of the source, and allowable emissions for all South Carolina permitted facilities within 50 km of the source.

TABLE 4—OTHER STATE’S SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF SOUTH CAROLINA

dApproxin;ate
istance from T ; ; :
Other facilities included in 2010 1-hour SO, model DV Model grid extends into

DRR source County (state) Soﬁ?hur(():grg?ina modeling (ppb)2 an%ther state?

border

Plant Mcintosh | Effingham Less than 5 Effingham County Power 71.6 for both Plant McIntosh | Yes—into SC (western por-
(Modeled (GA). km. (GA); SCE&G-Jasper Gen- and Savannah River Mill tion of Jasper County, SC).
with Savan- erating Station (SC)— (based on 2012-2014 ac-
nah River (based on allowable/poten- tual emissions for Plant
Mill). tial to emit (PTE) emis- Mclintosh).

sions).

Savannah Effingham Less than 5 Effingham County Power 71.6 for both Plant McIntosh | Yes—into SC (western por-
River Mill (GA). km. (GA); SCE&G-Jasper Gen- and Savannah River Mill*. tion of Jasper County, SC).
(Modeled erating Station (SC)—.
with Plant
Mecintosh).

IP—Savannah | Chatham (GA) | Less than 5 NONE ..o 66 (based on 2011-2013 ac- | Yes—into SC (western por-

km. tual and allowable/PTE tion of Jasper County, SC).
emissions).

Duke-Allen ..... Gaston (NC) .. | 5km .............. Duke-Marshall ..........cccccueeneee. 46.6 (based on 2013-2015 Yes—into SC (York County

actual SO» emissions). and portions of Cherokee,
Union, Chester, Lancaster,
and Chesterfield Counties
in SC).

Duke-Marshall | Catawba (NC) | 53 km ............ Duke-Allen .........cccccvvevrceeennnn. 68 (based on 2013-2015 ac- | Yes—into SC (small portion

tual SO» emissions). of York and Cherokee
Counties in SC).

*Savannah River Mill's 2010 1-hour SO, modeled DV is based on 2012-2014 actual emissions for three primary power boilers and allowable/
PTE emissions for 13 emissions units at Savannah River Mill. (For more details, see pp. 67-68 of EPA’s Technical Support Document: Chapter
10 Proposed Round 3 Area Designations for the 2010 1-Hour SO Primary National Ambient Air Quality Standard for Georgia located at https://
www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf.)

22 Georgia Power’s Plant Kraft is a DRR source
located less than 5 km from the South Carolina
border which has shut down as of October 13, 2015,
and the operating permit was formally revoked on
November 9, 2016. The DRR modeling results for
Georgia’s DRR round 3 sources may be found at:

https://www.epa.gov/sites/production/files/2017-

08/documents/10_ga-so2-rd3-final. pdf.

23 The Duke-Allen facility did not meet the DRR
emission threshold of 2,000 tons or more annually.
However, North Carolina elected to characterize the
area around the source through air dispersion
modeling.

24 Given that distances are approximate, the
Duke-Marshall facility is included in Table 4 with
an approximate distance of 53 km from the South
Carolina border.

25 Georgia’s Plant McIntosh and Savannah River
Mill were modeled together as shown in Table 4.


https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
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As mentioned previously, EPA finds
that it is appropriate to examine the
impacts of SO, emissions from
stationary sources in South Carolina in
distances ranging from zero km to 50 km
from the sources. Therefore, in addition
to those sources addressed in Tables 3

and 4 of this action, EPA assessed the
potential impacts of SO, emissions from
stationary sources not subject to the
DRR and located up to 50 km from
South Carolina’s borders to evaluate
trends in area-wide air quality. Table 5
lists sources in South Carolina not

characterized under the DRR 26 that
emitted greater than 100 tpy of SO, in
2017 and are located within 50 km of
the State’s border. All three of the
identified sources were located along
the border of South Carolina and North
Carolina.

TABLE 5—SO0OUTH CAROLINA NON-DRR SO, SOURCES EMITTING GREATER THAN 100 tpy NEAR NEIGHBORING STATES

Approximate
Approximate distance to
2017 Annual distance to ; . nearest Nearest neighboring state SO, source &
South Carolina source | SO, emissions | South Carolina Closestsr::tlge;hbormg neighboring 2017 emissions
(tons) border state SO, (>100 tons of SOy)
(km) s?kurcie
m
Milliken & Co. Mag- 697 5.5 | North Carolina ........... 23 | Duke Energy Carolinas, LLC—Cliffside
nolia Plant. Steam Station (858 tons).
Guardian Industries ... 103 22.5 | North Carolina ........... 53 | Duke—Allen (354 tons).
WestRock CP LLC .... 1,480 44 | North Carolina ........... 68 | Pilkington North America, Inc. (Pilkington)
(383 tons).

Currently, EPA does not have
monitoring or modeling data suggesting
that North Carolina is impacted by SO»
emissions from the Milliken & Co.
Magnolia Plant or WestRock CP LLC.
With regard to the WestRock facility,
EPA believes that the 68-km distance
between the WestRock facility in South
Carolina and the Pilkington facility, the
nearest source in North Carolina with
SO, emissions greater than 100 tpy,
makes it unlikely that SO, emissions
from WestRock could interact with SO,
emissions from Pilkington in such a way
as to contribute significantly to
nonattainment in North Carolina.

Allowable SO, emissions from the
Guardian Industries facility were
included in South Carolina’s modeling
of the Resolute DRR source,2” which
was addressed in Table 3. This
modeling did not show any violations of
the 2010 1-hour SO, NAAQS within 50
km of the South Carolina border, and
thus, indicates that Guardian Industries
does not significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state.

The modeling results in Tables 3 and
4 predict no violations of the 2010 1-
hour SO, NAAQS within 50 km of the
South Carolina border, and thus, EPA
believes that these results, weighed
along with the other factors in this
document and the Agency’s analysis of
the South Carolina sources addressed in
Table 5, support EPA’s proposed

26 One source, Westrock CP, LLC accepted a
permit limit to exempt out of being subject to the
DRR.

27 See pp.81-82 and p.92 of EPA’s Technical
Support Document: Chapter 37 Intended Round 3
Area Designations for the 2010 1-Hour SOz Primary
National Ambient Air Quality Standard for South
Carolina located at: https://www.epa.gov/sites/

conclusion that sources in South
Carolina do not significantly contribute
to nonattainment of the 2010 1-hour SO,
NAAQS in any other state.

2. SO, Emissions Trends

a. State Submission

As part of its SIP submission, South
Carolina presented SO, emissions
trends both statewide (for the years
2008—2014) and for the State’s title V
sources (for the years 2008-2016).
Statewide SO, emissions have
decreased by approximately 73 percent
from 197,136 tpy in 2008 to 52,782 tpy
in 2014,28 and SO, emissions from
South Carolina’s title V sources have
decreased by approximately 88 percent
from 191,058 tpy in 2008 to 22,422 tpy
in 2016.

b. EPA Analysis

EPA reviewed the statewide and title
V source SO, emissions trends data
provided by South Carolina and agrees
that the data show a significant decline
(73 and 88 percent, respectively, as
noted earlier). Based on the emissions
trends information in South Carolina’s
submission, EPA believes that these
declining SO, emissions may suggest
that South Carolina does not
significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state, particularly
given that SO, emissions limits for
South Carolina’s title V sources are

production/files/2017-08/documents/38sc_so2_rd3-
final.pdf.

28 EPA notes there is a slight difference in the
2014 NEI value for South Carolina’s SO, emissions
between what SC DHEC provided based on version
1 of the NEI (52,782 tpy) and the value that EPA
relied upon from version 2 of the NEI (52,794 tpy).

federally enforceable conditions
established in title V permits.

3. SO, Ambient Air Quality

a. State Submission

In its June 25, 2018, SIP submission,
SC DHEG illustrated graphically that the
DVs from 2008 through 2017 at nine out
of 10 monitors in South Carolina in
EPA’s Air Quality System (AQS) 29
(“AQS monitors”) have remained well
below the 2010 1-hour SO, NAAQS
since 2008.3° The one monitor with data
above the 2010 1-hour SO, NAAQS
from 2008 to 2010 attained the standard
in 2011, and the DVs for this monitor
sharply decreased between 2011 to
2017. SC DHEC notes that the State’s
AQS monitors are all attaining the 2010
1-hour SO, NAAQS and the DVs at
these monitors show a consistent
downward trend. In addition, SC DHEC
noted that the highest monitored DV in
the State for the 2014-2016 time period
is 29 ppb, which is 39 percent of the
2010 1-hour SO, NAAQS.

SC DHEC also included a figure
displaying AQS monitors located in
South Carolina and in other states
within 50 km of the South Carolina
border. This figure depicts a total of 14
AQS monitors (seven South Carolina
monitors with DVs; four monitors in
other states with DVs; and three AQS
monitors in North Carolina that were
established to characterize the air
quality around specific sources subject

29EPA’s AQS contains ambient air pollution data
collected by EPA, state, local, and tribal air
pollution control agencies. See https://
www.epa.gov/air-trends/air-quality-design-values.

30 Three of the 10 monitors located in South
Carolina shown in the figure on p.8 of the State’s
June 25, 2018, SIP submission (named “DHEC,”
“Powdersville,” and “York’) have shut down.


https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/38sc_so2_rd3-final.pdf
https://www.epa.gov/air-trends/air-quality-design-values
https://www.epa.gov/air-trends/air-quality-design-values
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to EPA’s DRR to inform the Agency’s
future round 4 designations for the 2010
1-hour SO, NAAQS in lieu of modeling
(hereinafter referred to as “DRR
monitors”). Of the 11 monitors with
DVs, 10 monitors have had DVs at or
just below the 2010 1-hour SO, NAAQS
since the 2009—-2011 DV time period,
and all DVs have been below the
standard since the 2013—-2015 DV
period. Two of the North Carolina DRR
monitors within 50 km of South
Carolina have annual 99th percentile 1-
hour SO, concentrations above the 2010

1-hour SO, NAAQS for 2017. SC DHEC
also provided the highest monitored
SO, DVs for the years 2014—2016 at
AQS monitors anywhere in Florida,
Georgia, and North Carolina (i.e., 81, 60,
and 23 ppb, respectively).3? SC DHEC
notes that the nearest SO,
nonattainment area is the Nassau
County partial area 32 in Florida, which
is over 150 km from the South Carolina
border.

b. EPA Analysis

Since the time of development of
South Carolina’s SIP submission,

certified AQS monitoring data has
become available for South Carolina and
the surrounding states to inform the
2015-2017 DVs. EPA has summarized
the DVs from 2012 to 2017 for AQS
monitors in South Carolina within 50
km of another state in Table 6 and for
AQS monitors in the surrounding states
of Georgia and North Carolina within 50
km of South Carolina in Table 7 using
relevant data from EPA’s AQS DV
reports for recent and complete 3-year
periods.

TABLE 6—2010 1-HOUR SO, DVS FOR AQS MONITORS IN SOUTH CAROLINA WITHIN 50 km OF ANOTHER STATE’S

BORDER
Approximate
AQS site | 2010-2012 | 20112013 | 2012-2014 | 2013-2015 | 2014-2016 | 2015-2017 | PR ORISR,
County code DV DV DV DV DV DV border
(ppb) (ppb) (ppb) (ppb) (ppb) (ppb) (km)
Greenville 450450008 *ND *ND *ND 3 2 2 | 37 (NC)
OCONEE ...oovvvrereane. 450730001 *ND *ND *ND 3 2 2| 3(GA)

*ND indicates “No Data” due to monitor startup or shutdown (operated less than three years), data quality issues, or incomplete data.

As shown in Table 6, the 2015, 2016,
and 2017 DVs for the two monitoring
sites in South Carolina (Greenville and
Oconee Counties) within 50 km of
another state’s border have remained
well below the 2010 1-hour SO,
NAAQS.

Table 7 shows that there are three
AQS monitors in Georgia (Chatham and
Richmond Counties) and one AQS
monitor in North Carolina (Mecklenberg
County) with 3-year DVs which are
located within 50 km of the South

Carolina border. Currently, there are no
AQS monitors indicating a violation of
the 2010 1-hour SO, NAAQS located
within 50 km of South Carolina in the
surrounding states of Georgia and North
Carolina. Further, the DVs for the
monitors in Table 7 have declined since
2013 for Georgia’s Chatham County
monitor with AQS site code 130511002
and since 2012 for North Carolina’s
Mecklenberg County monitor. For
Georgia’s Richmond County monitor
and Chatham County monitor with AQS

site code 130511002, the DVs similarly
show a downward trend, excluding
those time periods for which there is no
data to determine a DV. Also, the most
recent DVs for 2015-2017 are well
below the 2010 1-hour SO, NAAQS.
Thus, EPA believes that these data
support EPA’s proposed conclusion that
South Carolina does not significantly
contribute to nonattainment of the 2010
1-hour SO, NAAQS in any other state.

TABLE 7—2010 1-HOUR SO, DVS FOR AQS MONITORS WITHIN 50 km OF SOUTH CAROLINA IN SURROUNDING STATES

Approximate
. 2010 2011— 2012— 2013— 2014— 2015— :
State County AGSSite | 012DV | 2013DV | 2014 DV | 2015DV | 2016 DV | 2017 Dy | distance o SC
(pPb) (ppb) (ppb) (ppb) (ppb) (ppb) (km)
Georgia .....ccoeevininiiniiiie Chatham ........cccoccvviiiiinns 130511002 68 79 78 70 52 48 3
Chatham ........cc.oeeeerereernnnn. 130510021 74 66 “ND *ND *ND 32 2
RIchmMONd .....cceeueeerreereeene. 132450091 *ND *ND *ND 61 60 52 6
North Carolina ...........c.ccee. Mecklenberg .........ccccoeeuenine 371190041 14 10 7 7 5 5 20

*ND indicates “No Data” due to monitor startup or shutdown (operated less than three years), data quality issues, or incomplete data.

As previously discussed, EPA’s
definitions of spatial scales for SO,
monitoring networks indicate that
distances up to 50 km from a stationary
source would be useful for assessing
trends in area-wide air quality. Thus,
EPA also evaluated monitoring data
provided to date for DRR monitors
located in states adjacent to South
Carolina within 50 km of the State’s
border. These DRR monitors do not have

31EPA notes that Florida is not adjacent to South
Carolina.

three or more years of complete data to
determine the DVs for these monitors.
However, EPA evaluated the available,
annual 99th percentile SO,
concentration data for these monitors.

No sources in South Carolina elected
to establish monitors under the DRR.
However, Table 8 lists three DRR
sources in North Carolina within 50 km
of the South Carolina border which
elected to establish SO, monitors to

32The term “partial area” in this instance refers
to when EPA has designated a portion a county
nonattainment for a NAAQS.

characterize the air quality in the
associated source areas. The Buncombe
County monitor in North Carolina was
sited in the vicinity of the Asheville
Steam Electric Plant—Duke Energy
Progress, Inc (Duke-Asheville), a DRR
source. Though a single maximum 1-
hour concentration is not directly
comparable to the 2010 1-hour SO,
NAAQS, which is in the form of the 3-
year average of the 99th percentile of
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daily maximum 1-hour SO, values, EPA
notes that the highest concentration
observed at the Buncombe County
monitor in 2017 was 16.6 ppb, which is
approximately 78 percent below the
level of the 2010 1-hour SO, NAAQS.
The other two DRR monitors in North
Carolina within 50 km of South
Carolina—the Brunswick and Haywood
County monitoring sites—both exceeded
the 2010 1-hour SO, NAAQS based on
one year of complete data for 2017. For
2018, only the Haywood County
monitoring site exceeded the 2010 1-
hour SO, NAAQS. The Brunswick and
Haywood County monitoring sites are
sited in the area of maximum
concentration for the DRR sources
named CPI USA North Carolina—
Southport Plant (CPI) and Evergreen
Packaging Group— Canton Mill
(Evergreen), respectively.

EPA evaluated whether there are any
sources in South Carolina within 50 km
of the State’s border which could
potentially be contributing to the
exceedances in 2017 and 2018 at the
Brunswick County and Haywood

County monitors in North Carolina.
With respect to the Haywood County
monitor, there is only one source in
South Carolina within 50 km of the
State’s border in the direction of the
Haywood County monitor. This source,
Milliken Enterprise Plant, is located
approximately 12.5 km from the South
Carolina border and emitted 4.25, 4.25,
and 0.05 tons of SO, in 2015, 2016, and
2017, respectively. EPA believes that the
Milliken Enterprise Plant is not
contributing to the exceedances at the
Haywood County monitor due to the
source’s distance of approximately 72.5
km from the monitor and the declining
SO, emissions trend from 2015 to 2017.
With respect to the Brunswick County
monitor, there are two sources in South
Carolina within 50 km of the State’s
border in the direction of the Brunswick
County monitor. The two sources, Horry
County Solid Waste Authority and
Santee Cooper Myrtle Beach, are located
approximately 31 km and 37 km,
respectively, from the South Carolina
border in the direction of the Brunswick
County monitor. The Horry County

Solid Waste Authority emitted 13.12,
13.12, and 12.88 tons of SO, in 2015,
2016, and 2017, respectively. The
Santee Cooper Myrtle Beach facility
emitted 0.02, 0.01, and 0.03 tons of SO,
in 2015, 2016, and 2017, respectively.
EPA believes that the Horry County
Solid Waste Authority and the Santee
Cooper Myrtle Beach facility are not
contributing to the exceedances at the
Brunswick County monitor due to the
sources’ distances of approximately 79
km and 85 km, respectively, from the
monitor. Thus, after careful review of
the State’s assessment, supporting
documentation, available monitoring
data, and EPA’s analysis suggesting that
there are no sources in South Carolina
within 50 km of the Brunswick and
Haywood County DRR monitors which
could be contributing to the
exceedances at the Brunswick and
Haywood County DRR monitors, EPA
proposes to conclude that these
monitoring data do not provide
evidence of South Carolina contributing
significantly to 2010 1-hour SO»
violations in the neighboring states.

TABLE 8—2010 1-HOUR SO 99TH PERCENTILE CONCENTRATIONS FOR ROUND 4 DRR MONITORS WITHIN 50 km OF
SOUTH CAROLINA LOCATED IN SURROUNDING STATES

2017 99th 2018 99th Approximate
. : percentile percentile distance to SC
County (state) Round 4 monitored source AQS site code concentration | concentration border
(ppb) (ppb) (km)
Buncombe (NC) ......cccceeviiieniiieinne Duke-Asheville .........ccccceviiiinnnenne 370210037 16.6 9.8 32
Brunswick (NC) ... CPI ..o 370190005 82.5 55.1 50
Haywood (NC) ....ccoevvevvreerieieenienns Evergreen 370870013 206.8 213.4 48

4. SIP-Approved Regulations and State
Statutes Addressing SO, Emissions

a. State Submission

South Carolina identified State
statutes and SIP-approved measures
which help ensure that SO, emissions
in the State do not significantly
contribute to nonattainment of the 2010
1-hour SO, NAAQS in any other state.
SC DHEC lists the following SIP-
approved South Carolina regulations
which establish emission limits and
other control measures for SO:
Regulation 61-62.5, Standard No. 7,
Prevention of Significant Deterioration;
Regulation 61-62.5, Standard No. 7.1,
Nonattainment New Source Review;
Regulation 61-62.96, Nitrogen Oxides
(NOx) and Sulfur Dioxide (SO,) Budget
Trading Program; Regulation 61-62.97,
Cross-State Air Pollution Rule (CSAPR)
Trading Program; and Regulation 61—
62.1, Definitions and General
Requirements. In addition, SC DHEC
promulgated Regulation 61-62.72, Acid
Rain, to comply with the EPA’s Acid

Rain Program, enacted to reduce acid
deposition by reducing SO, and NOx
emissions from fossil fuel-fired power
plants. SC DHEC also notes that South
Carolina’s Pollution Control Act, SC
Code Section 48-1-10 et seq., and State
Agency Rule Making and Adjudication
of Contested Cases, SC Code Section 1—
23-10 et seq., provide for control of SO,
emissions in the State.33

b. EPA Analysis

EPA believes that South Carolina’s
statutes and SIP-approved measures
which establish emission limits,
permitting requirements, and other
control measures for SO, effectively
address emissions of SO, from sources
in the State. For the purposes of
ensuring that SO, emissions at new
major sources or major modifications at
existing major sources in South Carolina
do not contribute significantly to
nonattainment or interfere with

33 These South Carolina statutes are not approved
into the State’s implementation plan.

maintenance of the NAAQS, the State
has a SIP-approved major source new
source review (NSR) program. South
Carolina’s SIP-approved nonattainment
NSR regulation is Regulation 61-62.5,
Standard No. 7.1—Nonattainment New
Source Review, which applies to the
construction of any new major
stationary source or major modification
at an existing major stationary source in
an area designated as nonattainment.
The State’s SIP-approved prevention of
significant deterioration (PSD)
regulation, Regulation 61-62.5,
Standard No. 7—Prevention of
Significant Deterioration, applies to the
construction of any new major
stationary source or major modification
at an existing major stationary source in
an area designated as attainment or
unclassifiable or not yet designated.
Regulation 61-62.1, Section II—Permit
Requirements governs, among other
things, the preconstruction permitting of
modifications and construction of minor
stationary sources in South Carolina.
These major (i.e., PSD and
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nonattainment NSR (NNSR)) and minor
NSR rules ensure that SO, emissions
due to major modifications at existing
major stationary sources, modifications
at minor stationary sources, and the
construction of new major and minor
sources in South Carolina will not
contribute significantly to
nonattainment of the 2010 1-hour SO»
NAAQS in neighboring states.

5. Federally Enforceable Regulations
Addressing SO, Emissions in South
Carolina

a. State Submission

SC DHEC listed the following EPA
rules which reduce SO, emissions from
various sources: Acid Rain Nitrogen
Oxides Emission Reduction Program;
PSD/NNSR; Cap and Trade Programs for
SO, under 40 CFR part 96; Regional
Haze; Heavy-Duty Engine and Vehicle
Standards and Highway Diesel Fuel
Sulfur Control Requirements; Mercury
and Air Toxics Standards; and the
Cross-State Air Pollution Rule. The
State notes that the overall effect of
these rules has been a 56 percent
reduction in SO, emissions nationally
from 2010 to 2016.

b. EPA Analysis

EPA believes that the federal control
measures for SO, which South Carolina
lists in the State’s June 2018 submission
effectively address emissions of SO,
from sources in the State and help
ensure that SO, emissions from South
Carolina do not contribute significantly
to nonattainment of the 2010 1-hour SO,
NAAQS in another state.

6. Conclusion

EPA proposes to determine that South
Carolina’s June 25, 2018, SIP
submission satisfies the requirements of
prong 1 of CAA section
110(a)(2)(D)(1)(1). This proposed
determination is based on the following
considerations: DVs for South Carolina’s
AQS SO, monitors within 50 km of
another state’s border have remained
well below the 2010 1-hour SO, NAAQS
from 2015-2017; DVs for Georgia’s and
North Carolina’s regulatory monitors
within 50 km of South Carolina’s border
have 2017 DVs below the 2010 1-hour
SO> NAAQS; modeling for the one
South Carolina DRR source within 50
km of another state’s border estimates
impacts below the 2010 1-hour SO,
NAAQS; modeling for DRR sources in
the surrounding states of Georgia and
North Carolina within 50 km of South
Carolina indicates that the areas around
these sources do not violate the 2010 1-
hour SO, NAAQS; downward SO,
emissions trends in South Carolina may
suggest that the State’s sources are not

likely contributing to other states’
ability to attain or maintain the 2010 1-
hour SO, NAAQS; SO, emissions from
South Carolina sources not subject to
the DRR which emitted over 100 tons of
SO; in 2017 are not likely interacting
with SO, emissions from the nearest
source in a bordering state in such a
way as to contribute significantly to
nonattainment in North Carolina;
annual 99th percentile 1-hour SO,
concentrations at the Buncombe County
DRR monitor in North Carolina are well
below the 2010 1-hour SO, NAAQS; and
current South Carolina statutes and SIP-
approved measures and federal
emissions control programs adequately
control SO, emissions from sources
within South Carolina.

Based on the analysis provided by
South Carolina in its SIP submission
and EPA’s analysis of the factors
described in section III.C, EPA proposes
to find that sources within South
Carolina will not contribute
significantly to nonattainment of the
2010 1-hour SO, NAAQS in any other
state.

D. EPA’s Prong 2 Evaluation—
Interference With Maintenance of the
NAAQS

Prong 2 of the good neighbor
provision requires state plans to
prohibit emissions that will interfere
with maintenance of a NAAQS in
another state.

1. State Submission

In its June 25, 2018, SIP submission,
SC DHEC states that South Carolina’s
SIP contains adequate provisions to
prevent sources and emissions activities
within South Carolina from interfering
with maintenance of the 2010 1-hour
SO, NAAQS in any other state based on
the downward trend in SO, emissions
in the State and the Southeast and on
federal and state control measures. As
discussed in section III.A, SC DHEC
included statewide SO, emissions
trends in its SIP submittal which show
that SO, emissions have declined since
approximately 2005 and are continuing
to decline. SC DHEC included a figure
showing SO, emissions trends in the
Southeast from 2000 to 2016 and
indicated that there is a consistent
downward trend in SO, emissions over
this time period. The State noted that
these SO, emissions reductions are
primarily due to federal regulations
requiring pollution control devices and
the decreased use of coal for electricity.
In addition, as discussed in sections
III.C.4 and III.C.5, SC DHEC has statutes
and SIP-approved measures which
address sources of SO, emissions in
South Carolina and there are also

federal measures that control SO,
emissions in the State.

2. EPA Analysis

In North Carolina v. EPA, the D.C.
Circuit explained that the regulating
authority must give prong 2
“independent significance” from prong
1 by evaluating the impact of upwind
state emissions on downwind areas that,
while currently in attainment, are at risk
of future nonattainment. North Carolina
v. EPA, 531 F.3d at 910-911 (D.C. Cir.
2008). For the prong 2 analysis, EPA
evaluated the emissions trends provided
by South Carolina for the State and the
Southeast, evaluated air quality data,
and assessed how future sources of SO,
are addressed through existing SIP-
approved and federally enforceable
regulations. Given the continuing trend
of decreasing SO, emissions from
sources within South Carolina and the
fact that all areas in other states within
50 km of the South Carolina border have
DVs attaining the 2010 1-hour SO,
NAAQS, EPA believes that evaluating
whether these decreases in emissions
can be maintained over time is a
reasonable criterion to ensure that
sources within South Carolina do not
interfere with its neighboring states’
ability to maintain the 2010 1-hour SO,
NAAQS.

Regarding SO, air quality trends in
the southeastern United States, EPA
notes that this region of the country has
experienced an 82 percent decrease in
the annual 99th percentile of daily
maximum 1-hour averages between
2000 and 2017 based on 24 monitoring
sites, and the most recently available
data for 2017 indicates that the mean
value at these sites was approximately
14 ppb.3¢ When this trend is evaluated
alongside the monitored SO,
concentrations within South Carolina as
well as the SO» concentrations recorded
at regulatory monitors in the
surrounding states of Georgia and North
Carolina shown in Tables 6 and 7 of this
document, EPA believes that emissions
trends in South Carolina due to sources
from within the State are not
significantly different than the overall
decreasing monitored SO, concentration
trend in the Southeast. With respect to
air quality data trends, the current
2015-2017 DVs for AQS SO, monitors
both in South Carolina within 50 km of
another state’s border and in Georgia
and North Carolina within 50 km of
South Carolina’s border are below the
2010 1-hour SO, NAAQS. Further,
modeling results for DRR sources within
50 km of South Carolina’s border both

34 See https://www.epa.gov/air-trends/sulfur-
dioxide-trends.
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within the State and in the states of
Georgia and North Carolina demonstrate
attainment of the 2010 1-hour SO,
NAAQS, and thus, demonstrate that
South Carolina’s largest point sources of
SO, are not expected to interfere with
maintenance of the 2010 1-hour SO,
NAAQS in another state.

As discussed in sections III.C.4 and
II1.C.5, EPA believes that federal and
State regulations and statutes that both
directly and indirectly reduce emissions
of SO; in South Carolina help ensure
that the State does not interfere with
maintenance of the NAAQS in another
state. SO, emissions from future major
modifications and new major sources
will be addressed by South Carolina’s
SIP-approved major NSR regulations
described in section III.C.4. In addition,
South Carolina has a SIP-approved
minor NSR permit program addressing
small emission sources of SO». The
permitting regulations contained within
these programs are designed to ensure
that emissions from these activities do
not interfere with maintenance of the
NAAQS in the State or in any other
state.

3. Conclusion

EPA proposes to determine that South
Carolina’s June 25, 2018, SIP
submission satisfies the requirements of
prong 2 of CAA section
110(a)(2)(D)(@H)(). This determination is
based on the following considerations:
SO, emissions statewide from 2008 to
2014 in South Carolina have declined
significantly; current South Carolina
statutes and SIP-approved measures and
federal emissions control programs
adequately control SO, emissions from
sources within South Carolina; South
Carolina’s SIP-approved PSD and minor
source NSR permit programs will
address future large and small SO,
sources; current DVs for AQS SO,
monitors both in South Carolina within
50 km of another state’s border and in
Georgia and North Carolina within 50
km of South Carolina’s border are below
the 2010 1-hour SO, NAAQS; and
modeling for DRR sources within 50 km
of South Carolina’s border both within
the State and in Georgia and North
Carolina demonstrates that South
Carolina’s largest point sources of SO,
are not expected to interfere with
maintenance of the 2010 1-hour SO,
NAAQS in another state. Based on the
analysis provided by South Carolina in
its SIP submission and EPA’s
supplemental analysis of the factors
described in section III.C and III.D of
this document, EPA proposes to find
that emission sources within South
Carolina will not interfere with

maintenance of the 2010 1-hour SO,
NAAQS in any other state.

IV. Proposed Action

In light of the above analysis, EPA is
proposing to approve South Carolina’s
June 25, 2018, SIP submission as
demonstrating that South Carolina’s SIP
has adequate provisions prohibiting any
source or other type of emissions
activity in the State from emitting any
air pollutant in amounts that will
contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in another state.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action for
South Carolina does not have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000) because it does not have
substantial direct effects on an Indian
Tribe. The Catawba Indian Nation
Reservation is located within the
boundary of York County, South
Carolina. Pursuant to the Catawba
Indian Claims Settlement Act, S.C. Code
Ann. 27-16-120, “all state and local
environmental laws and regulations
apply to the [Catawba Indian Nation]
and Reservation and are fully
enforceable by all relevant state and
local agencies and authorities.”
However, EPA has determined that this
proposed rule does not have substantial
direct effects on an Indian Tribe because
this proposed action is not approving
any specific rule, but rather proposing
to determine that South Carolina’s
already approved SIP meets certain
CAA requirements. EPA notes that these
proposed actions will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate Matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 11, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019-07921 Filed 4-22-19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 122

[EPA-HQ-OW-2019-0166; FRL-9991-72—
ow]

Interpretive Statement on Application
of the Clean Water Act National
Pollutant Discharge Elimination
System Program to Releases of
Pollutants From a Point Source to
Groundwater

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability of
interpretive statement and request for
comment.

SUMMARY: The Environmental Protection
Agency (“EPA”) is issuing an
Interpretative Statement addressing
whether the Clean Water Act (“the
CWA?” or “‘the Act”’) National Pollutant
Discharge Elimination System
(“NPDES”) permit program applies to
releases of a pollutant from a point
source to groundwater. This
Interpretative Statement reflects the
EPA’s consideration of the public
comments received in response to its
February 20, 2018 Federal Register
notice, as summarized immediately
below. Informed by those comments and
based on a holistic analysis of the

statute, its text, structure, and legislative
history, the Agency concludes that the
CWA is best read as excluding all
releases of pollutants from a point
source to groundwater from NPDES
program coverage, regardless of a
hydrologic connection between the
groundwater and jurisdictional surface
water. The Interpretive Statement
provides the EPA’s full analysis and
rationale supporting its interpretation
and is available below and at https://
www.epa.gov/npdes/releases-point-
source-groundwater. Concurrently with
issuing its interpretation of the CWA,
the Agency is soliciting additional
public input regarding what may be
needed to provide further clarity and
regulatory certainty on this issue.

DATES: Comments must be received or
postmarked on or before June 7, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2019-0166, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,

etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Scott Wilson, Office of Wastewater
Management, Water Permits Division
(MC4203M), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460; telephone
number: (202) 564—6087; email address:
wilson.js@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?
Tribes, states, local governments, the
regulated community, and citizens
interested in federal jurisdiction over
activities that may release pollutants to
groundwater may be impacted by this
Interpretive Statement. Potentially
affected entities include:

Category

Examples of potentially affected entities

States, Tribes, and Territories

Federal Agencies

Industry

State, Tribal, and Territorial water quality agencies and NPDES permitting authorities that may need to de-
termine whether sources of pollutants should be addressed by standards or permitting actions.

Federal agencies with projects or other activities that may have releases that affect groundwater with con-
nections to surface waters.

Industries that may have releases that affect groundwater with connections to surface waters.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by EPA’s interpretation of the
scope of the CWA NPDES program.
Other types of entities not listed in the
table could also be affected. If you have
questions regarding the effect of this
action on a particular entity, please
consult the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

B. How can I get copies of this
document and other related
information? You may access this
document electronically at https://
www.epa.gov/npdes/releases-point-
source-groundwater or at https://
www.federalregister.gov. EPA has
established an official public docket for
receiving comments under Docket ID
No. EPA-HQ- OW-2019-0166 which is
accessible electronically at http://

www.regulations.gov that will also
contain copies of this Federal Register
notice and the Interpretive Statement.
The public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Water Docket in the EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave. NW, Washington, DC.
The EPA Docket Center Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Water Docket is (202) 566—2426.

II. February 2018 Request for Public
Comment

On February 20, 2018, EPA requested
public comment regarding whether EPA
should review and potentially revise or
clarify its previous statements
concerning the applicability of the CWA
NPDES permit program to pollutant
releases from point sources that reach
jurisdictional surface waters via
groundwater that has a direct hydrologic
connection to a jurisdictional surface
water (the “direct hydrologic
connection theory”). 83 FR 7126, 7128
(Feb. 20, 2018). EPA asked for specific
comment on questions related to CWA
authority, other programs that address
these releases, what issues needed
further clarification, and what format
EPA should pursue if it chose to revise
or clarify its position. Id. EPA received
over 50,000 comments in response to its
request. Comments addressed the
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specific questions raised by EPA as well
as other pertinent topics. EPA received
comments from a wide audience
representing state governments, local
governments, tribes, industry,
environmental organizations, academia,
and private citizens. See EPA Docket
No. EPA-HQ-OW-2018-0063, available
at https://www.regulations.gov/docket
?D=EPA-HQ-OW-2018-0063.

Some commenters opposed the direct
hydrologic connection theory on
programmatic and legal grounds. These
comments raised concerns regarding the
activities that might be impacted if a
NPDES permit is required for a release
to groundwater with a direct hydrologic
connection to jurisdictional surface
water, including aquifer recharge, leaks
from sewage collection systems, septic
system discharges, treatment systems
such as constructed wetlands, spills and
accidental releases, manure
management and coal ash impoundment
seepage. These commenters also raised
implementation concerns, including
how a direct hydrologic connection
would be defined and where monitoring
or the point of compliance would be
determined. Commenters opposed to the
direct hydrologic connection theory
raised a range of legal arguments,
including that the theory was not
grounded in the statutory text, pointing
in particular to the absence of the term
“groundwater” from sections
authorizing the NPDES program and
providing excerpts from the Act’s
legislative history.

Other commenters supported the
direct hydrologic connection theory,
raising concerns based on the prior
examples of environmental impacts
from releases to groundwater with a
direct hydrologic connection to
jurisdictional surface water, and the
importance of the authority to regulate
or prevent those releases pursuant to the
CWA. These commenters asserted that
the CWA'’s goal of protecting surface
waters encompassed releases to
groundwater that could reach
jurisdictional surface waters, and that
groundwater itself does not need to be
jurisdictional under the CWA in order
to regulate discharges that pass through
groundwater and ultimately may reach
surface water.

EPA has considered these comments,
as well as the text, structure and
legislative history of the CWA, and
concludes that the interpretation
expounded in the Interpretative
Statement below is the best, if not the
only, reading of the CWA, is more
consistent with Congress’s intent than
other interpretations of the Act, and best
addresses the question of NPDES permit
program applicability for pollutant

releases to groundwater within the
authority of the CWA.

III. Interpretive Statement

Interpretive Statement

Subject: Application of the Clean
Water Act National Pollutant Discharge
Elimination System Program to Releases
of Pollutants From a Point Source to
Groundwater.

From: Matthew Z. Leopold (signed
and dated April 12, 2019), General
Counsel.

David P. Ross (signed and dated April
12, 2019), Assistant Administrator for
Water.

To: Regional Administrators, Regions
-X.

This Interpretive Statement sets forth
the Environmental Protection Agency’s
(“EPA” or “the Agency”) interpretation
of the Clean Water Act (‘“‘the CWA” or
“the Act”) National Pollutant Discharge
Elimination System (“NPDES”’) permit
program’s applicability to releases of
pollutants from a point source to
groundwater that subsequently migrate
or are conveyed by groundwater to
jurisdictional surface waters. For the
reasons explained below, EPA
concludes that the Act is best read as
excluding all releases of pollutants from
a point source to groundwater from
NPDES program coverage and liability
under Section 301 of the CWA,
regardless of a hydrologic connection
between the groundwater and a
jurisdictional surface water. See 33
U.S.C. 1311(a), 1342.

This Interpretive Statement is the first
instance in which the Agency has
issued guidance focused exclusively on
whether NPDES permits are required for
releases of pollutants to groundwater
that reach surface water. As described
further below, there is a mixed record of
prior Agency statements addressing this
issue and a split in the federal circuit
courts regarding the application of the
NPDES permit program to releases of
pollutants to groundwater that reach
jurisdictional surface waters. Recent
judicial decisions addressing this issue
contribute to an evolving and
increasingly confusing legal landscape
in which permitting and enforcing
agencies, potentially regulated parties,
and the public lack clarity on when the
NPDES permitting requirement set forth
in sections 301 and 402 of the CWA may
be triggered by releases of pollutants to
groundwater. The absence of a
dedicated EPA statement on the best
reading of the CWA has generated
confusion in the courts and uncertainty
for EPA regional offices and states
implementing the NPDES program,
regulated entities, and the public. This

Interpretive Statement is intended to
advise the public on how EPA interprets
the relevant provisions of the CWA.

This Interpretive Statement conveys
to EPA’s regional offices, states, and the
public the Agency’s reading of the
applicability of sections 301 and 402 of
the CWA to releases of pollutants to
groundwater. It contains the Agency’s
most comprehensive analysis of the
CWA’s text, structure, legislative
history, and judicial decisions that has
been lacking in prior Agency statements
on this issue. EPA thus herein provides
clear guidance that balances the statute,
case law, and the need for clarity on the
scope of the CWA NPDES coverage,
which has been recently expanded by
judicial decision to potentially reach a
new set of releases to groundwater that
EPA has not historically regulated in the
NPDES program. This Interpretive
Statement provides important clarity to
inform future permitting decisions and
other actions; it neither alters legal
rights or obligations nor changes or
creates law.

In February 2018, the Agency sought
public comment on whether the NPDES
permit program applies to releases of
pollutants to groundwater and whether
the Agency should revise or clarify its
position on this issue. See 83 FR 7126,
7128 (Feb. 20, 2018). Informed by those
comments and based on a holistic
analysis of the statute, its text, structure,
and legislative history, the Agency
concludes that the best, if not the only,
reading of the CWA is that Congress
intentionally chose to exclude all
releases of pollutants to groundwater
from the NPDES program, even where
pollutants are conveyed to jurisdictional
surface waters via groundwater.
Congress purposely structured the CWA
to give states the responsibility to
regulate such releases under state
authorities. And, as discussed further
below, other federal statutes contain
explicit provisions that regulate the
release of pollutants into groundwater to
provide significant federal authority to
address groundwater pollution not
provided by the NPDES permitting
program. In accordance with Congress’s
intent, state and federal authorities are
collectively available to provide
protection for ground and surface water
quality in those instances where direct
CWA permitting authority is not
applicable.

During the pendency of EPA’s review
of the public comments received, two
petitions for certiorari were filed with
the Supreme Court which posed the
question of whether the CWA applies to
releases of pollutants from a point
source to groundwater that migrates to
surface water. See Petition for Writ of
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Certiorari, Cty. of Maui v. Hawai’i
Wildlife Fund, et al. (““County of Maui”),
No. 18-260 (Aug. 27, 2018); Petition for
Writ of Certiorari, Kinder Morgan
Energy Partners, L.P. v. Upstate Forever
(“Kinder Morgan’’), No. 18-268 (Aug.
28, 2018). Consistent with the United
States’ recommendation set forth in an
amicus brief filed at the Court’s request,
the Supreme Court recently granted the
petition for writ certiorari in County of
Maui, an appeal of the Ninth Circuit’s
broad reading of the CWA. Cty. of Maui,
No. 18-260 (S. Ct. cert granted on Feb.
19, 2019). Issuing this statement
provides necessary clarity on the
Agency'’s interpretation of the statute
given the mixed record of prior Agency
statements and a split in the federal
circuit courts regarding this issue.

The interpretation contained herein
differs from the direct hydrological
connection theory, expressed in the
United States amicus brief filed in the
Ninth Circuit County of Maui
proceeding, and the theories advanced
by the parties in that case. The Agency
does not agree with the respondents’
and Ninth Circuit’s view that the CWA’s
NPDES requirements can apply when a
pollutant released from a point source
migrates to navigable waters through
groundwater. The differences between
the direct hydrological connection
theory and today’s interpretation, and
EPA’s explanation for why the Agency
is modifying and clarifying its
interpretation, are detailed below. While
the Agency disagrees with the reasoning
of the Ninth Circuit’s decision in County
of Maui, as well as the reasoning of the
Fourth Circuit in its Kinder Morgan
decision, for reasons discussed further
below, it will nonetheless apply the
decisions of those courts in their
respective circuits until further
clarification from the Supreme Court.
See Hawai’i Wildlife Fund v. Cty. of
Maui, 886 F.3d. 737 (9th Cir. 2018);
Upstate Forever v. Kinder Morgan
Energy Partners, L.P., 887 F.3d 637, 652
(4th Cir. 2018). Thus, the Agency’s
interpretation set forth herein applies at
this time only outside of the Fourth and
Ninth Circuits.?

1 Neither the Ninth Circuit decision nor Fourth
Circuit decision prohibits application of the
Agency’s interpretation expressed in this action in
those circuits. See National Cable Telecomms Ass’n
v. Brand X internet Servs., 545 U.S. 967, 982 (2005)
(“A court’s prior judicial construction of a statute
trumps an agency construction otherwise entitled to
Chevron deference only if the prior court decision
holds that its construction follows from the
unambiguous terms of the statute and thus leaves
no room for agency discretion.”). As explained
herein, by not applying this interpretation in the
Ninth and Fourth Circuits, the Agency is simply
choosing to maintain the status quo pending further
clarification by the Supreme Court, after which time

I. Factual Background

It is a fundamental principle of
hydrology that many groundwaters and
surface waters are linked through the
hydrologic cycle. As the Agency has
previously explained, the “hydrologic
cycle involves the continual movement
of water between the earth and the
atmosphere through evaporation and
precipitation.” EPA 440/6—90-004,
Citizen’s Guide to Ground-Water
Protection (1990). Rain and snow fall to
the earth, and the resulting water runs
into surface waters, evaporates, is
absorbed by plant roots, or infiltrates the
ground’s surface and moves downward
to the saturated zone, “the area in which
all interconnected spaces in rocks and
soil are filled with water,” also known
as groundwater. Id. at 1. In areas where
the saturated zone occurs at the
ground’s surface, groundwater
discharges into surface waters,
eventually evaporating into the
atmosphere to form precipitation and
begin the hydrologic cycle again. Id.

The nature of the connection between
groundwater and surface water is highly
dependent on local climate, topography,
geology and the type of groundwater
formation at issue. Because of the often-
slow movement of groundwater,
pollutants tend to remain concentrated
in the form of a plume. The speed and
concentration at which pollutants move
through groundwater depend on the
amount and type of pollutant, its
solubility and density, and the speed of
the surrounding groundwater. The
amount of a pollutant that is released
into groundwater that will eventually
reach surface water also varies and is
dependent on both the characteristics of
the pollutant itself as well as site-
specific factors. In addition, the travel
time and distance between polluted
groundwater and surface water can
allow for the reduction of the impacts of
contamination on the surface water due
to natural processes. These processes
include, for example, dilution,
oxidation, biological degradation (which
can render pollutants less toxic), and
the binding of materials to soil particles
such that pollutants are adsorbed by
surrounding soil before reaching surface
water.

Many commenters responding to
EPA’s February 2018 Federal Register
notice identified activities that have not
generally been required to obtain an
NPDES permit and might be impacted if
a permit were required for a release to
groundwater with a hydrologic
connection to jurisdictional surface
waters. Activities listed by commenters

the Agency intends to follow with notice and
comment rulemaking.

included aquifer recharge, leaks from
sewage collection systems, septic
system discharges, treatment systems
such as constructed wetlands, spills and
accidental releases, manure
management, and coal ash
impoundment seepage.

Septic systems, for example, generally
operate by discharging liquid effluent
into perforated pipes buried in a leach
field, chambers, or other special units
designed to slowly release the effluent
into soil. The soil accepts, treats, and
disperses wastewater as it percolates
through the soil, but can in certain
circumstances ultimately enter
groundwater. Over 26 million homes in
the United States employ septic systems
to treat and dispose of household waste.
As the Agency has explained,
“[rlecycled water from a septic system
can help replenish groundwater
supplies; however, if the system is not
working properly, it can contaminate
nearby waterbodies.” See EPA, Septic
Systems and Surface Water, https://
www.epa.gov/septic/septic-systems-and-
surface-water. But even well-
functioning septic systems can
contribute pollutants such as nutrients
to groundwater. In addition to
household waste disposal, releases to
groundwater are also employed as part
of green infrastructure projects,
including the management of
stormwater. These projects release
stormwater and recycled wastewater to
the ground to recharge depleted aquifers
and prevent or reduce runoff to surface
waters. In arid western states
experiencing low rainfall, states and
municipalities use such surface
infiltration of recycled wastewaters not
only to replenish groundwater supplies,
but also to mitigate salt water intrusion
or abate land subsidence that can occur
where groundwater is overly depleted.

To date, neither EPA nor states have
generally required NPDES permits for
these types of activities, and in the
select instances where NPDES permits
have been required for discharges from
a point source that reach jurisdictional
surface waters via groundwater, they
have been based on site-specific factors.

II. The Clean Water Act

The objective of the CWA is “to
restore and maintain the chemical,
physical, and biological integrity of the
Nation’s waters.” 33 U.S.C. 1251(a). In
order to meet that objective, Congress
declared two national goals: (1) “that
the discharge of pollutants into the
navigable waters be eliminated by
1985;” and (2) “that wherever
attainable, an interim goal of water
quality which provides for the
protection and propagation of fish,
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shellfish, and wildlife and provides for
recreation in and on the water be
achieved by July 1, 1983. . . .” Id.

§ 1251(a)(1)—(2). The CWA approaches
restoration and protection of the
Nation’s waters as a partnership
between states and the federal
government, assigning certain functions
to each in striking the balance of the
statute’s overall regulatory scheme.
Congress expressly recognized the role
that states would continue to exercise in
preventing, reducing, and eliminating
pollution: “It is the policy of Congress
to recognize, preserve, and protect the
primary responsibilities and rights of
States to prevent, reduce, and eliminate
pollution, to plan the development and
use (including restoration, reservation,
and enhancement) of land and water
resources[.]” Id. § 1251(b). As the
Supreme Court has explained, the
statute “anticipates a partnership
between the States and the Federal
Government,” toward a shared objective
of restoring and maintaining the
integrity of the Nation’s waters.
Arkansas v. Oklahoma, 503 U.S. 91, 101
(1992).

To accomplish the Act’s broad
national objective, Congress established
respective roles for the federal
government and for states. As one
means of accomplishing the Act’s
objective, Congress prohibited any
“discharge of any pollutant” to
“navigable waters” or to the
“contiguous zone or the ocean” unless
it is authorized by the statute, generally
by a NPDES permit. 33 U.S.C. 1311(a)
(“Except as in compliance with this
section and sections 1312, 1316, 1317,
1328, 1342, and 1344 of this title, the
discharge of any pollutant by any
person shall be unlawful.”). The Act
defines navigable waters as ‘‘the waters
of the United States, including the
territorial seas.” Id. § 1362(7). EPA’s
regulations have never defined ““waters
of the United States” to include
groundwater.

The statute defines “discharge of a
pollutant” as “any addition of any
pollutant to navigable waters from any
point source” or “‘any addition of any
pollutant to the waters of the contiguous
zone or the ocean from any point source
other than a vessel or other floating
craft.” 33 U.S.C. 1362(12). A point
source is defined as “‘any discernible,
confined, and discrete conveyance,
including but not limited to any pipe,
ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock,
concentrated animal feeding operation,
or vessel or other floating craft, from
which pollutants are or may be
discharged.” Id. § 1362(14).

Where there is a discharge of a
pollutant from a point source to a water
of the United States, termed herein a
jurisdictional surface water, NPDES
permits generally require permittees to
meet numeric or narrative effluent
limitations. Id. §§1311(a), 1342(a).
Effluent limitations are defined as “‘any
restriction established by a State or the
Administrator on quantities, rates, and
concentrations of chemical, physical,
biological, and other constituents which
are discharged from point sources into
navigable waters, the waters of the
contiguous zone, or the ocean, including
schedules of compliance.” Id.
§1362(11).

Courts have observed that nonpoint
source pollution—the broad category of
other forms of water pollution that do
not fall within the point source
definition and not defined under the
Act—can be understood as ‘“‘all water
quality problems not subject to Section
402,” the portion of the statute requiring
NPDES permits. Nat’] Wildlife Fed’n v.
Gorsuch, 693 F.2d 156, 166 (D.C. Cir.
1982). In addition to the NPDES
permitting program, as another means of
accomplishing the Act’s objective,
Congress reserved to states their
exclusive role in regulating nonpoint
source pollution. Am. Farm Bureau
Fed’'nv. EPA, 792 F.3d 281, 289 (3rd
Cir. 2015) (“‘States in turn regulate
nonpoint sources. There is significant
input and oversight from the EPA, but
it does not regulate nonpoint sources
directly.”); see also Or. Natural Desert
Ass’nv. U.S. Forest Serv., 550 F.3d 778,
780 (9th Cir. 2008) (“The CWA’s
disparate treatment of discharges from
point sources and nonpoint sources is
an organizational paradigm of the
Act.”).

While the point and nonpoint source
distinction is the quintessential inquiry
related to the discharge of pollutants to
surface waters, as explained further
below, this inquiry is not relevant as
applied to groundwater. Rather, the text,
structure, and legislative history of the
CWA demonstrate Congress’s intent to
leave the regulation of groundwater
wholly to the states under the Act. See,
e.g., Village of Oconomowoc Lake v.
Dayton Hudson Corporation, 24 F.3d
962, 965 (7th Cir. 1994) (“[T]he Clean
Water Act does not attempt to assert
national power to the fullest. . ..
Congress elected to leave [regulation of
groundwaters] to state law[.]”’); Tenn.
Clean Water Network v. TVA, 905 F.3d
436, 439 (6th Cir. 2018) (“[T]he CWA is
restricted to regulation of pollutants
discharged into navigable waters . . .
leaving the states to regulate pollution
of non-navigable waters” such as
groundwater.).

III. EPA’s Interpretation of the Clean
Water Act National Pollutant Discharge
Elimination System Program’s
Applicability to Releases of Pollutants
to Groundwater That May Reach
Jurisdictional Surface Waters

The CWA'’s definition of the
“discharge of [a] pollutant,” 33 U.S.C.
1311(a), includes “any addition of any
pollutant to navigable waters from any
point source,” 33 U.S.C. 1362(12)(A).
Because groundwater is not a “‘navigable
water[],” see 33 U.S.C. 1362(7), the
CWA does not regulate discharges to
groundwater as such. But the question
of whether a “discharge” within the
statute’s meaning has occurred when a
pollutant is released from a point
source, travels through groundwater,
and ultimately migrates to navigable
waters has generated confusion and
uncertainty.2

Commenters to EPA’s February 2018
Federal Register notice rely primarily
on one of two interpretive possibilities
for addressing this question. One
approach is reflected in the court of
appeals’ decisions in County of Maui
and Kinder Morgan. In those cases, the
courts interpreted Section 1362(12)(A)
as applying to discharges from a point
source to navigable waters where the
pollutant has travelled to the navigable
water over or through another medium.
On this view, to qualify as a discharge
“to navigable waters,” a discharge via
groundwater must, in the Ninth Circuit,
be “fairly traceable” back to the point
source and more than de minimis, Cty.
of Maui, 886 F.3d at 746 n.2, and in the
Fourth Circuit, “must be sufficiently
connected to navigable waters,” Kinder
Morgan, 887 F.3d at 651. Those courts
and commentators who have endorsed
these variations on a similar approach
have differed in describing the type of
connection that qualifies under the
CWA, but they generally agree that a
“discharge of a pollutant” may occur
when a pollutant has been added to a
navigable water via groundwater with
some connection to the navigable water.

A second interpretive approach is
reflected in the Sixth Circuit’s decision
in Kentucky Waterways Alliance v.
Kentucky Utilities Co., 905 F.3d 925 (6th

2This Interpretative Statement addresses the
applicability of the CWA NPDES permitting
requirements to the release of pollutants from a
point source to groundwater that reach
jurisdictional surface waters through hydrologically
connected groundwater. It describes the movement
of pollutants to and through groundwater as having
been released from a point source. When the term
“discharge” is used herein to reference pollutants
being added to a surface water by or through
groundwater, this does not connote or imply that
a “discharge of a pollutant” or “discharge’ has
occurred under the CWA. See 33 U.S.C. 1362(12)
(“discharge of a pollutant’), 1362(16) (“discharge”).
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Cir. 2018). In that case, the court read
the relevant statutory language as
applying only where pollution has been
added directly to navigable waters “‘by
virtue of a point-source conveyance,”
rather than through some other
mechanism (such as groundwater). Id. at
934. Under this interpretation,
sometimes described as the ““terminal
point source” theory, any intermediary
between the point source and the
navigable water means that a pollutant
has not been discharged “to [the]
navigable water[] from [the] point
source.”

EPA’s interpretation differs from these
two theories. The Agency’s view is that
the best, if not the only, reading of the
statute is that all releases to
groundwater are excluded from the
scope of the NPDES program, even
where pollutants are conveyed to
jurisdictional surface waters via
groundwater. This interpretation is
appropriately tailored to releases to
groundwater. On this view, because the
CWA clearly evinces a purpose not to
regulate groundwater, and because
groundwater is extensively regulated
under other statutory regimes, discussed
further below in section VLB, any
circumstance in which a pollutant is
released from a point source to
groundwater is categorically excluded
from the CWA'’s coverage. The
interposition of groundwater between a
point source and the navigable water
thus may be said to break the causal
chain between the two, or alternatively
may be described as an intervening
cause. Today’s interpretation pertains to
releases to groundwater and thus leaves
in place the Agency’s case-by-case
approach to determining whether
pollutant releases to jurisdictional
surface waters that do not travel through
groundwater require an NPDES permit.
Whether a permit is required for such a
release is necessarily a fact-specific
inquiry, informed by the point source
definition and an analysis of intervening
factors.

In the Agency’s view, the text,
structure, and legislative history of the
CWA, as well as the better-reasoned
judicial decisions, support the legal
conclusion that Congress intended to
exclude all releases of pollutants to
groundwater from NPDES program
coverage, regardless of a hydrologic
connection or conveyance to
jurisdictional surface water. When
attempting to interpret a statute, a court
or agency cannot look to one single
word or phrase, but instead must look
to the text as a whole. See Star
Athletica, LLC v. Varsity Brands, Inc.,
137 S. Ct. 1002, 1010 (2017); Dole v.
United Steelworkers of Am., 494 U.S.

26, 35 (1990) (“[W]e are not guided by
a single sentence or member of a
sentence, but look to the provisions of
the whole law, and to its object and
policy.”). While no single provision of
the CWA expressly addresses whether
pollutants discharged from a point
source that reach jurisdictional surface
waters through groundwater are subject
to NPDES permitting requirements,
when analyzing the statute in a holistic
fashion, Congress’s intent becomes
evident: Congress did not intend for the
NPDES program to address any
pollutant discharges to groundwater,
even where groundwater may be
hydrologically connected to surface
waters. Relevant legislative debate
confirms that Congress fully understood
the hydrologic connections that exist
between groundwater and surface water,
yet chose this jurisdictional line to
strike the balance between state and
federal responsibility for protection of
the Nation’s waters.

Congress was explicit where it
intended the Act to apply to
groundwater. It included references to
groundwater in provisions aimed at
providing information, guidance, and
funding to states, to enable them to
regulate pollutant discharges to
groundwater. Explicit reference to
groundwater, by contrast, is absent in
the operative regulatory sections of the
Act. Further, Congress refers to
groundwaters exclusively as one unified
category of waters; the Act is devoid of
any indication that Congress viewed
releases of pollutants to groundwater as
susceptible to different treatment under
the Act based on the presence or
absence of a connection to surface
water. The legislative history is
unambiguous that Congress was aware
of the potential for releases to
groundwater to reach surface water, and
nonetheless rejected proposed
amendments seeking to require NPDES
permits for discharges to groundwater.
As with nonpoint source pollution, the
statute’s structure and references to
groundwater therein are reflective of
Congress’s intent to leave regulation of
releases of pollutants to groundwater
with the states.

A. The operative, enforceable
provisions of the Clean Water Act that
make up the NPDES permitting program
neither reference nor contemplate
releases to groundwater.

The foundational definitional terms
and provisions that establish the NPDES
program extend only to discharges of
pollutants to navigable waters, waters of
the contiguous zone, and the ocean, i.e.,
discharges to jurisdictional surface
waters. The Act provides that a NPDES
permit may be issued “‘for the discharge

of any pollutant.” 33 U.S.C. 1342(a).
The definition of discharge of a
pollutant refers to “any addition of any
pollutant to navigable waters from any
point source,” or “any addition of any
pollutant to the waters of the contiguous
zone or the ocean from any point
source.” Id. § 1362(12) (emphasis
added). The Act thus explicitly refers to
the addition of any pollutant to three of
the four categories of waters referred to
throughout the statute; the addition of
any pollutant to groundwater—the
fourth category—is notably absent.
Congress specified which sections of the
Act applied to which categories of
waters: groundwater, navigable waters,
contiguous zone waters, and the ocean.
See, e.g., id. § 1254(a)(5) (setting forth
provisions aimed at monitoring the
quality of ““the navigable waters and
ground waters and the contiguous zone
and the oceans”’); § 1314(a)(2) (requiring
that the Administrator shall publish
information on the “factors necessary to
restore and maintain the chemical,
physical, and biological integrity of all
navigable waters, ground waters, waters
of the contiguous zone, and the
oceans’’). In other words, “when
Congress wanted certain provisions of
the CWA to apply to groundwater, it
stated so explicitly.” Umatilla
Waterquality Protective Ass’n. v. Smith
Frozen Foods, 962 F. Supp. 1312, 1318
(D. Or. 1997).

Congress also elected to leave
groundwater out of the definition of
“effluent limitations” and related
provisions. Effluent limitations are
defined as “any restriction established
by a State or the Administrator on
quantities, rates, and concentrations of
chemical, physical, biological, and other
constituents which are discharged from
point sources into navigable waters, the
waters of the contiguous zone, or the
ocean, including schedules of
compliance.” 33 U.S.C. 1362(11)
(emphasis added). Similarly, section
304(g), establishing the requirement that
EPA publish certain guidelines to assist
states in implementing their NPDES
program, provides that these guidelines
will apply to control discharges to every
form of water except groundwater. See
id. § 1314(g) (providing that, for the
purposes of assisting states in carrying
out NPDES programs, EPA shall publish
guidelines “to control and prevent the
discharge into the navigable waters, the
contiguous zone, or the ocean”).

The absence of groundwater in the
sections of the statute foundational to
the NPDES permitting program is
meaningful: “[a] familiar principle of
statutory construction . . .isthata
negative inference may be drawn from
the exclusion of language from one
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statutory provision that is included in
other provisions of the same statute.”
Hamdan v. Rumsfeld, 548 U.S. 557, 578
(2006). Here, Congress elected not to
include groundwater in the definition of
“discharge of a pollutant”—the critical
definition in determining whether a
NPDES permit is required—nor did
Congress include groundwater in the
definition of “‘effluent limitations,” a
primary vehicle in implementing the
NPDES permitting requirement. See
Umatilla, 962 F. Supp. at 1318
(“[TThroughout the CWA, Congress
appeared to have four categories of
waters in mind—mnavigable waters,’ the
contiguous zone, the ocean, and ‘ground
waters.” Only the first three of these . . .
are included within the definition of
‘discharge of a pollutant,” indicating that
Congress did not consider discharges to
groundwater to be discharges that
would trigger the NPDES
requirement.”).

Congress’s intent to deliberately leave
groundwater out of the definition of
“discharge of a pollutant” is confirmed
by the legislative history of the Act. In
a hearing before the House Public Works
Committee, Representative Leslie Aspin
recommended that the term “ground
water” be added to the operative NPDES
provisions so that discharges to
groundwater also would be covered by
the statute, explaining that “[s]Jometimes
a navigable water and ground-water
source run into each other, or come
close to each other, so that seepage from
polluted ground-water source could
pollute the navigable water[;] . . . [tlo
say that the Federal Government can
regulate the ecology of one, but not the
other, is silly and counterproductive.”
Water Pollution Control Legislation—
1971 (Proposed Amendments to
Existing Legislation): Hearings before
the H. Comm. on Pub. Works, 92nd
Cong. 793 (1971) (remarks of Rep.
Aspin) (emphasis added).

Representative Aspin went on to
propose an amendment to regulate
groundwater under the NPDES program
by amending Title IV of the statute to
include explicit references to
groundwater and adding the term
“ground waters” to the definition of
“discharge of pollutant” found in
Section 502(12). He explained that these
amendments were necessary given the
likelihood that polluted groundwater
would contaminate jurisdictional
surface waters:

The amendment brings ground water into
the subject of the bill, into the enforcement
of the bill. Ground water appears in this bill
in every section, in every title except title IV.
It is under the title which provides EPA can
study ground water. It is under the title
dealing with definitions. But when it comes

to enforcement, title IV, the section on
permits and licenses, then ground water is
suddenly missing. That is a glaring
inconsistency which has no point. If we do
not stop pollution of ground waters through
seepage and other means, ground water gets
into navigable waters, and to control only the
navigable water and not the ground water
makes no sense at all.

118 Cong. Rec. 10,666 (1972), 1 Leg.
Hist. 589 (remarks of Rep. Aspin)
(emphasis added). The amendments
were rejected by a vote of 86 to 34. Id.
at 597. The failure of a proposed
amendment “strongly militates against a
judgment that Congress intended a
result that it expressly declined to
enact.” Gulf Oil Corp. v. Copp Paying
Co., 419 U.S. 186, 200 (1974).

The only section in the extensive
NPDES permitting provisions where
discharges to groundwater are
contemplated is section 402(b)(1)(D),
which sets forth the requirements for
EPA approval of state programs to
assume NPDES authority. This section
requires that to approve a state-
submitted NPDES program, the
Administrator must determine that
adequate authority exists within the
state to “control the disposal of
pollutants into wells.” 33 U.S.C.
1342(b)(1)(D). The Fifth Circuit found
this provision significant in rejecting
EPA’s prior view that it had authority to
regulate groundwater pollution resulting
from deep-well disposal, observing that
“[t]he simple requirement of
§402(b)(1)(D) that state permit programs
have adequate authority to issue permits
which control the disposal of pollutants
into wells, which is not fleshed out
elsewhere in the Act or mirrored in any
of the sections setting forth the
Administrator’s powers, is entirely
consistent” with Congress’s intention to
“stop short of establishing federal
controls over groundwater pollution.”
Exxon Corp. v. Train, 554 F.2d 1310,
1324 (5th Cir. 1977).

The legislative history of 402(b)(1)(D)
illuminates Congress’s intent in the
CWA to require states, but not the
federal government, to regulate deep
well disposal, which is consistent with
its intent to leave regulation of all
pollutant discharges to groundwater to
states. The Senate Committee on Public
Works report explains that, like the
House, the Senate Committee rejected
amendments to impose federal
regulation over groundwater but
included the provision in section
402(b)(1)(D) requiring states to maintain
programs to regulate deep well disposal
to encourage states to carry out such
regulation. Specifically, the report
explained that:

Several bills pending before the Committee
provided authority to establish Federally
approved standards for groundwaters which
permeate rock, soil, and other subsurface
formations. Because the jurisdiction
regarding groundwaters is so complex and
varied from State to State, the Committee did
not adopt this recommendation.

The Committee recognizes the essential
link between ground and surface waters and
the artificial nature of any distinction. Thus
the Committee bill requires in section 402
that each State include in its program for
approval under section 402 affirmative
controls over the injection or placement in
wells of any pollutants that may affect
ground water. This is designed to protect
ground waters and eliminate the use of deep
well disposal as an uncontrolled alternative
to toxic and pollution control.

The importance of groundwater in the
hydrological cycle cannot be underestimated.
Although only about 21.5 percent of our
domestic, industrial[,] [and] agricultural
supply comes directly from wells, it must be
remembered that rivers, streams and lakes
themselves are largely supplied with water
from the ground—not surface runoff.

S. Rep. No. 414, 92d Cong., 1st. Sess.
at 73 (1971), 2 Legislative History of the
Water Pollution Control Act
Amendments of 1972, at 1491 (emphasis
added); see also 118 Cong. Rec. 10667
(1972), 1 Leg. Hist. 591 (remarks of Rep.
Clausen) (opposing amendment to
require NPDES permits for discharges to
groundwater and stating that the House
committee had “recognized the need for
control of disposal of pollutants into
wells in order to protect our ground
waters. Therefore, in section
402(b)(1)(D) we provided that the
Administrator shall approve a State
program unless he determines that
authority does not exist to control the
disposal of pollutants into wells.”).

The legislative history makes evident
that Congress declined to extend
coverage of the NPDES program to
discharges to groundwater and did so
with the understanding that releases of
pollutants to groundwater often reached
jurisdictional surface water and could
affect its quality. For example, at a 1971
hearing before the Senate Public Works
Committee, then EPA Administrator
William Ruckelshaus requested that
EPA be granted authority to regulate
groundwater quality, explaining the
basis for that request as follows:

The only reason for the request for Federal
authority over ground waters was to assure
that we have control over the water table in
such a way as to insure that our authority
over interstate and navigable streams cannot
be circumvented, so we can obtain water
quality by maintaining a control over all the
sources of pollution, be they discharged
directly into any stream or through the
ground water table.

Water Pollution Control Legislation—
1971 (Proposed Amendments to
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Existing Legislation): Hearings before
the H. Comm. on Pub. Works, 92nd
Cong. 230 (1971) (statement of Hon.
William Ruckelshaus, Administrator,
EPA) (emphasis added). This statement,
before the same Senate Committee that
rejected amendments to extend the
scope of the NPDES program at the time
of the passage of the Act, supports the
conclusion that Congress was aware that
contaminated groundwater could reach
jurisdictional surface waters and
nonetheless chose to leave releases to
groundwater to state regulation in the
CWA paradigm. As the Fifth Circuit
observed in analyzing this legislative
history, throughout the ensuing debate
“there is not the slightest hint that any
Member thought the bill would grant
the Administrator any power to regulate
deep-well disposal or any other form of
groundwater pollution. Instead, all the
evidence points to precisely the
opposite understanding.” Exxon, 554
F.2d at 1329; see also Kelley on behalf
of Michigan v. United States, 618 F.
Supp. 1103, 1107 (W.D. Mich. 1985)
(acknowledging the “unmistakably clear
legislative history . . . demonstrat[ing]
that Congress did not intend the Clean
Water Act to extend federal regulatory
and enforcement authority over
groundwater contamination”).

B. Explicit references to groundwater
are found in sections of the Act that
serve to provide information, guidance,
assistance, or funding to states in
regulating groundwater, and in sections
of the Act addressing state programs to
control nonpoint source pollution.

The Act’s provisions explicitly
addressing groundwater can be placed
into two groups. Analysis of these two
groups of statutory references reinforces
Congress’s intent to leave regulation of
groundwater—no matter how
hydrologically connected to surface
water—to the states. First, the Act
contains forward-looking sections aimed
at gathering information that could
inform subsequent legislation and
current state efforts to regulate
discharges to groundwater. Indeed, ““a
clear pattern of congressional intent
with respect to groundwaters emerges
upon close examination of those
sections of the Act that deal with the
subject. That pattern is one of
information gathering and
encouragement of state efforts to control
groundwater pollution—but not of
direct federal control over groundwater
pollution.” See Exxon, 554 F.2d at 1322.
Second, the Act contains sections
addressing state programs to manage
nonpoint source pollution, evidencing
Congress’s intent to retain states’ lead
role with respect to both nonpoint
source and groundwater pollution. The

provisions described below are
reflective of Congress’s intent that states
retain responsibility for addressing
groundwater pollution, and that the
federal government’s role would be to
provide resources, both in the form of
information, funding or other support,
for states to take on this issue. These
resources and incentives for state
programs, like the NPDES program, are
an important component of the CWA,
but one in which states retain regulatory
decision-making and authority and elect
to what extent they chose to utilize
federal support.

Groundwater is first mentioned in the
statute in Title I, setting forth “Research
and Related Programs.” This Title
contains several provisions directing
EPA to address groundwater pollution
through information gathering and
coordination with states, as opposed to
through binding regulatory
requirements found elsewhere in the
Act. See, e.g., 33 U.S.C. 1252, 1254.
During the debate on the amendment to
regulate discharges to groundwater
through the NPDES program,
Representative Donald H. Clausen, a
member of the House Committee on
Public Works and sponsor of the House
bill, noted in explaining his opposition
to the amendment that “it was
determined by the committee that there
was not sufficient information on
ground waters to justify the types of
controls that are required for navigable
waters.” 118 Cong. Rec. 10667 (1972), 1
Leg. Hist. 591 (remarks of Rep. Clausen).
He explained that the Committee
recognized the need for additional
information and research “both in
determining the effect of underground
disposal of pollutants and the migration
of such pollutions.” Id. Thus, the
Committee drafted ‘‘broad research”
powers for EPA under Title I of the
statute, and, based on that research, in
the future, “Congress might have a basis
for determining the need and
appropriately extending the controls of
H.R. 11896 as they apply to navigable
waters to ground waters if needed.” Id.

Congress also included non-regulatory
provisions focused on the protection of
groundwater in Title II of the Act, in
which Congress authorized EPA to make
grants to states for the construction of
publicly owned treatment works
(POTWs). Of relevance here, Congress
included a provision in section 202
authorizing increased funding for
construction of POTWs if states provide
a certificate indicating that the quantity
of available groundwater will be
“insufficient, inadequate, or unsuitable
for public use, including the ecological
preservation and recreational use of
surface water bodies,” unless effluents

from POTWs, after adequate treatment,
are returned to the groundwater. 33
U.S.C. 1282(b)(2). This is an example of
“Congress employ[ing] the power of the
federal purse to encourage protection by
the states of underground waters.”
Exxon, 554 F.2d at 1323. Notably, this
provision also links the quantity of
available groundwater to “‘ecological
preservation and recreational use of
surface water bodies,”” 33 U.S.C.
1282(b)(2), indicating Congress’s
decision to explicitly acknowledge and
account for the connection between
groundwater and jurisdictional surface
waters when it chose to do so.

Title IIT of the CWA, “Standards and
Enforcement,” also contains several
provisions related to groundwater, each
of which set forth non-regulatory
information gathering requirements and
provisions for guidance or funding to
states. Section 304(a)(1) of the statute
requires that the Administrator develop
and publish water quality criteria, on, in
pertinent part, the kind and extent of
identifiable effects on health and
welfare “which may be expected from
the presence of pollutants in any body
of water, including ground water.” 33
U.S.C. 1314(a)(1). Section 304(a)(2)
requires that the Administrator develop
and publish information on the factors
necessary to restore and maintain the
chemical, physical, and biological
integrity of all navigable waters and
ground waters. Id. § 1314(a)(2). Neither
Section 304(a)(1) nor section 304(a)(2),
however, create compliance obligations
for individual dischargers. E. I. Du Pont
de Nemours & Co. v. Train, 430 U.S.
112, 119 n.6 (1977) (““There is no
provision for compliance with § 304, the
guideline section.”). Rather, EPA’s role
in executing Section 1314(a) is to
provide guidance to states. City of
Albuquerque v. Browner, 865 F. Supp.
733, 738 (D.N.M. 1993) (““Section 304(a)
of the Act requires EPA to develop
criteria for water quality that reflect the
latest scientific knowledge, and to
provide those criteria to the States as
guidance.”). As the Fifth Circuit
observed, ““the absence of other
provisions in the Act. . . for
transforming this information into
enforceable limitations, strongly
suggests that Congress meant to stop
short of establishing federal controls
over groundwater pollution, at least for
the time being.”” Exxon, 554 F.2d at
1325.

These provisions providing for
support to states to regulate
groundwater arise in the context of
general informational support to states
(sections 102, 104, and 304) and funding
tied to protection of groundwater related
to discharges from a specific type of
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facility (section 202). 33 U.S.C. 1252,
1254, 1282, 1314. Significantly,
Congress also explicitly included
groundwater in provisions addressing
states’ programs for control of nonpoint
source pollution. These provisions,
including sections 208, 304(f), and 319,
together make up the portions of the Act
in which Congress addressed nonpoint
source pollution—not through
regulatory requirements, but through
support for state programs. Id. §§ 1288,
1314(f), 1329.

Section 208 of the statute is an
example of a provision where Congress
was concerned about nonpoint source
pollution impacting groundwater,
which it was aware could also reach
surface water. That section requires that
states submit to EPA “areawide waste
treatment management plans,” which
must include a process to control the
disposal of pollutants on land or in
subsurface excavation to “protect both
ground and surface water quality.” Id.

§ 1288(a), (b)(2)(K) (emphasis added).
The statute provides that areawide
waste treatment management plans shall
include a process to identify mine-
related sources of pollution, such as
surface and underground mine runoff,
and the plans must also set forth
procedures and methods to control
those sources of runoff. Id. § 1288(a),
(b)(2)(G). Thus, Congress viewed
underground mine runoff, i.e., seepage
to groundwater that could reach
jurisdictional surface waters, as best
dealt with for CWA purposes through an
areawide waste treatment management
plan for controlling nonpoint source
pollution, rather than through the
regulatory program under NPDES. See
also id. § 1314(f) (directing the Agency
to issue guidelines for identifying and
evaluating types of nonpoint sources of
pollutants, including ““‘the disposal of
pollutants in wells or in subsurface
excavations”).

Congress’s intent to treat releases to
groundwater as analogous to nonpoint
sources, subject to control by states, is
further evidenced by analyzing section
319 of the statute, entitled “Nonpoint
source management programs.” Section
319 was added to the statute in 1987
and includes requirements and related
funding provisions directed at states to
control pollution from nonpoint sources
to navigable waters. Id. § 1329
(codifying Water Quality Act of 1987,
Pub. L. 1004, 319, 100 Stat. 7, 52).
Section 319 authorizes the
Administrator to give priority in making
grants where States have implemented
or are proposing to implement programs
to “carry out ground water quality
protection activities which the
Administrator determines are part of a

comprehensive nonpoint source
pollution control program.” Id.
§1329(h)(5)(D). In addition, section 319
contains a groundwater-specific grant
provision in 319(i), “Grants for
Protecting Groundwater Quality,” for
the purpose of assisting states in
“carrying out groundwater quality
protection activities” that will “advance
the State toward implementation of a
comprehensive nonpoint source
pollution control program.” Id.
§1329(i)(1). Activities that could be
supported by the grants include
activities ““to protect the quality of
groundwater and to prevent
contamination of groundwater from
nonpoint sources of pollution.” Id.
(emphasis added). This and the other
provisions discussed in this section,
aimed at equipping states with
information and funding needed to
enact programs to protect groundwater
quality, stand in contrast to the sections
of the statute, discussed above, that set
forth enforceable limitations as well as
the NPDES permitting and related
provisions and contain no explicit
mention of groundwater.

IV. Comments Regarding Prior Agency
Statements

The Agency has for the first time
conducted a public process, initiated by
EPA’s February 2018 Federal Register
notice, regarding prior Agency
statements addressing this issue, and, in
conjunction with that process, has
conducted a more-substantial review of
its prior statements than previously
undertaken by the Agency. As the
Agency stated in that notice, “most of
these statements were collateral to the
central focus of a rulemaking or
adjudication.” 83 FR at 7127. In fact,
most of these statements do not include
any explanation for the Agency’s
previous interpretation of the Act. As
described above, EPA is now clearly
stating its position on this issue in a
comprehensive manner that is
consistent with the text and legislative
history of the CWA.

As commenters pointed out, there
have been a range of prior statements by
the Agency that align with the legal
position articulated in this Interpretive
Statement. For example, in a number of
documents discussed below, the Agency
has stated simply that discharges to
groundwater are not subject to the CWA,
without any qualification. The Agency
has reexamined these statements in light
of what the Agency views as the more
appropriate legal question at issue
here—whether the CWA categorically
excludes releases of pollutants to
groundwater from coverage under the
Act—without drawing a distinction

between isolated groundwater and
groundwater with a direct hydrologic
connection to jurisdictional surface
waters. Viewed through this legal lens,
the statements discussed below in
section (A) are highly relevant, and
supportive of the interpretation of the
statute explained in this Interpretive
Statement.

A selection of these prior statements
identified by commenters are
summarized below. Many commenters
observed that lack of consistent and
comprehensive direction from EPA on
this issue has led to inconsistent
interpretation across the country and
has created uncertainty for regulated
entities and the public. Even where the
Agency stated an interpretation, the
Agency has not issued regulations or
guidance focused clearly on this issue.
Thus, courts have attempted to fill this
void, but have issued conflicting
decisions about whether these releases
are covered by the CWA. EPA’s
adoption of a precise position on this
issue and thorough explanation of the
reasons why the Agency’s position is
the best, if not the only, reading of the
CWA will provide certainty to EPA staff,
state permitting authorities, and
regulated entities as to how EPA
interprets the statute.

A. Commenters’ Citation of Examples of
Prior Agency Statements Indicating
Discharges to Groundwater Are Outside
the Scope of the NPDES Program

In addressing EPA’s request for
comment on potential clarification of
the Agency’s prior statements,
commenters pointed to certain instances
in which the Agency stated that
discharges to groundwater are not
subject to the CWA, without any
qualification. For example, in a 1973
EPA Office of General Counsel
memorandum, EPA considered whether
certain discharges to wells are subject to
the NPDES program and stated that
“[ulnder § 502(12) the term ‘discharge of
a pollutant’ is defined so as to include
only discharges into navigable waters
(or the contiguous zone or the ocean).
Discharges into ground waters are not
included.” Memorandum from the U.S.
EPA Acting Deputy Gen. Counsel to the
U.S. EPA Region IX Reg’l Counsel 2-3
(Dec. 13, 1973). The Agency did not
include any language indicating that, at
that time, it viewed groundwaters as
distinguishable based on their
connection to jurisdictional surface
waters. Notably, this memorandum was
issued close-in-time to the passage of
the CWA amendments creating the
NPDES program and reflects the
Agency’s initial view of the statute’s
text, which has not been amended in
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pertinent part since that time. See also
Ground Water Pollution from
Subsurface Excavations, EPA-430/9—
73-012 at 131-35 (1973) (EPA report
explaining that subsurface excavations,
e.g., lagoons, pits, basins, etc., used to
store or dispose of pollutants can
contaminate groundwater and that
contamination can reach surface waters,
without mentioning regulation under
NPDES as one of several identified
methods to address this contamination).

Commenters also pointed out that, in
its brief in Kelley on behalf of Michigan
v. United States, the United States
argued that discharges to groundwater,
per se, are excluded from the CWA, and
applied that view to discharges to
groundwater with a direct hydrologic
connection to jurisdictional surface
waters. 618 F. Supp. 1103 (W.D. Mich.
1985). In that case, Michigan alleged
that certain toxic chemicals were
released into the ground at a U.S. Coast
Guard facility, that the chemicals
contaminated the groundwater
underlying the facility, and that the
plume of contamination migrated and
was discharged to a jurisdictional
surface water. In its brief, the United
States argued that “Michigan cannot
make these claims under the Clean
Water Act since the Act does not
regulate pollutant discharges onto soil
or into underlying ground water.” U.S.
Mem. In Supp. of Rule 12(b) Mot. & In
The Alternative for Summ. J. at 5, Kelley
on behalf of Michigan v. United States,
No. G83-630, 618 F. Supp. 1103 (W.D.
Mich. 1985).

Commenters also pointed to a policy
document issued during the Clinton
administration which explicitly stated
that it was unclear whether the CWA
regulated discharges to groundwater
with a direct hydrologic connection to
jurisdictional surface water. President
Clinton’s Clean Water Initiative sought
to update the CWA and stated that it
was “‘presently unclear whether a
discharge to the ground or to ground
water that rapidly moves into surface
water through a ‘direct hydrologic
connection’ between the point of
discharge and the surface water is
subject to NPDES regulation.” President
Clinton’s Clean Water Initiative at 104,
EPA 800-R—-94-001 (Feb. 1994). To
address this, EPA suggested that the
“CWA should be amended to . . .
[clonfirm and clarify that a point source
discharge to ground or to ground water
that has a direct hydrological
connection with surface waters is
subject to regulation as a NPDES point
source discharge . . ..” Id. at 105; see
also EPA 100-R-93-001 at 1-27, Final
Comprehensive State Ground Water
Protection Guidance (Dec. 1992) (stating

that “[w]hile a number of States have
incorporated ground water discharges
into their NPDES permits and
pretreatment requirements, there is no
national requirement to do so”).

Commenters also cited to instances in
permitting proceedings where EPA
indicated that NPDES permits are not
required for discharges to groundwater,
without also referring to the direct
hydrologic connection theory. In a
response to comments document on an
NPDES pesticide general permit, EPA
explained that one commenter
requested that the permit ensure that
discharges do not affect groundwater.
EPA, Response to Public Comments,
EPA NPDES Pesticide General Permit at
xxii (Oct. 31, 2011). EPA responded and
clarified that “the Clean Water Act’s
NPDES program, under which EPA
issued the [pesticide general permit], is
for the control of discharges to waters of
the United States. Generally, discharges
to groundwater are not regulated under
the NPDES program; rather, discharges
to groundwater are regulated under Safe
Drinking Water Act along with any
additional protections that may be
incorporated in FIFRA regulations.” Id.
EPA did not qualify this statement with
any discussion of discharges to
groundwater with a direct hydrologic
connection to surface water. See also
EPA, Fact Sheet, Draft General Permits
for Stormwater Discharges Systems from
Small Municipal Separate Sewer
Systems in Massachusetts at 18 (Sept.
30, 2014) (“NPDES permits are
applicable for point source discharges to
waters of the U.S.; discharges to
groundwater are not addressed in the
NPDES program and as such are not
addressed by this permit.”).

Finally, commenters also noted that
EPA has not comprehensively explained
its previous interpretation in a key
document that permit writers and
regulated entities frequently look to for
guidance on the NPDES program. EPA’s
NPDES Permit Writers’ Manual (NPDES
Manual) describes the statutory and
regulatory framework of the NPDES
program and examines technical
considerations for developing NPDES
permits. U.S. EPA, NPDES Permit
Writers’ Manual vii (2010). While the
NPDES Manual is designed as a
comprehensive reference on the
program for permit writers, it only
briefly mentions EPA’s prior
interpretation:

The CWA does not give EPA the authority
to regulate ground water quality through
NPDES permits. If a discharge of pollutants
to ground water reaches waters of the United
States, however, it could be a discharge to the
surface water (albeit indirectly via a direct

hydrological connection, i.e., the ground
water) that needs an NPDES permit.

Id. at 1-7. The NPDES Manual does
not elaborate on this statement or
provide guidance on how this
interpretation should be implemented.

B. Commenters’ Citation of Examples of
Prior Agency Statements Indicating
Discharges to Groundwater With a
Direct Hydrologic Connection to Surface
Water are Subject to NPDES
Requirements

As described in the February 2018
Federal Register notice soliciting public
comment on this issue, EPA has
articulated its previous position that
discharges to groundwater with a direct
hydrologic connection to jurisdictional
surface waters are subject to the CWA.
83 FR at 7127 (“EPA has previously
stated that pollutants discharged from
point sources that reach jurisdictional
surface waters via groundwater or other
subsurface flow that has a direct
hydrologic connection to the
jurisdictional water may be subject to
CWA permitting requirements.”).
Commenters noted that the Agency has,
in several public documents, including
rulemakings, permits, letters, and briefs
filed on EPA’s behalf by the Department
of Justice, indicated that NPDES permits
are required for discharges to
groundwater that have a direct
hydrologic connection to jurisdictional
surface waters. See, e.g., id. (listing
Agency statements in several
rulemaking preambles); Federal
Appellees’ Response Brief at 48, Greater
Yellowstone Coal. v. Lewis, No. 09—
35729, 628 F.3d 1143 (9th Cir. 2010)
(“Groundwater is not directly regulated
by the Clean Water Act. . ..
Nonetheless, EPA has consistently
interpreted the Act to cover discharges
into groundwater that have a direct
hydrologic connection to surface
water.”); Final General NPDES Permit
for Concentrated Animal Feeding
Operations (CAFO) in Idaho ID-G-01—
0000, 62 FR 20,178 (1997) (“[T]he Clean
Water Act does not give EPA the
authority to regulate groundwater
quality through NPDES permits. The
only situation in which groundwater
may be affected by the NPDES program
is when a discharge of pollutants to
surface waters can be proven to be via
groundwater . . . the permit
requirements . . . are intended to
protect surface waters which are
contaminated via a groundwater
(subsurface) connection.”); EPA,
Memorandum from Director, Office of
Solid Waste to Waste Management
Division Directors (1995) (“In addition,
such groundwater discharges are subject
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to CWA jurisdiction, based on EPA’s
interpretation that discharges from point
sources through groundwater where
there is a direct hydrologic connection
to nearby surface waters of the United
States are subject to the prohibition
against unpermitted discharges, and
thus are subject to the NPDES
permitting requirements.””); EPA, In the
Matter of Bethlehem Steel Corp, UIC
Appeal Nos. 85-8 & 86—13 (1989) (EPA
“declines to exercise CWA jurisdiction
over injection wells (except those that
inject into ground water with a
physically and temporally direct
hydrologic connection to surface
water).””). However, each of these
statements is included in preambles to
rules or in permits where the complex
jurisdictional issue of releases of
pollutants to groundwater were not the
central focus. In other words, these
statements were collateral to the central
issues addressed in the documents in
which they are included.

Commenters highlighted one
preamble—to a proposed rule that
applied to only one category of
dischargers—in which EPA discussed
its prior interpretation in some detail. In
a proposed rule revising the NPDES
permit requirements and effluent
limitation guidelines for CAFOs, EPA
proposed national requirements for
certain CAFOs to address potential
discharges to jurisdictional surface
waters via groundwater that has a direct
hydrologic connection to jurisdictional
surface waters. 66 FR 2960 (Jan. 12,
2001). In the preamble to this proposed
rule, EPA explained its interpretation of
the Act as applying to these types of
discharges. Id. at 3015-20. Notably, EPA
did not engage in a detailed analysis of
the Act’s text, structure, and legislative
history in the 2001 preamble that has
now led the Agency to the position
articulated in this Interpretive
Statement. Moreover, EPA did not
finalize these proposed requirements for
certain CAFOs and explained in the
preamble to the final rule that “the
factors affecting whether such
discharges are occurring . . . are so
variable from site to site that a national
technology-based standard is
inappropriate.” 68 FR 7176, 7216 (Feb.
12, 2003).3

C. Rationale for the Agency’s Rejection
of Commenters’ Alternative
Interpretations of the CWA

Commenters to EPA’s February 2018
Federal Register notice offered

3In reviewing this regulation, the Second Circuit
did note that NPDES authorities still had the power
to impose groundwater related requirements on a
case-by-case basis. Waterkeeper Alliance v. EPA,
399 F.3d 486, 514 & n. 26, 515 (2d Cir. 2005).

extensive legal arguments both
supporting the Agency’s previous direct
hydrologic connection theory, and as a
basis for rejecting that theory. Some
commenters recommending the Agency
retain the direct hydrologic connection
theory cited to the purpose of the statute
and the definition of “discharge of a
pollutant” as requiring that the Agency
construe the statute as covering releases
of pollutants to groundwater that reach
jurisdictional surface waters through a
direct hydrologic connection. They
argued that the definition of “discharge
of a pollutant” is broad, and asks only
whether the pollutant travels from a
point source to a jurisdictional surface
water; if so, a NPDES permit is required.
Commenters in favor of the Agency’s
rejection of the direct hydrologic
connection theory asserted that the
theory is atextual and inconsistent with
the overall statutory scheme and
legislative history of the Act. Some of
these commenters offered an alternative
theory of jurisdiction that limits the
scope of the CWA to discharges of a
pollutant from a point source or series
of point sources that carry the pollutant
directly into the water of the United
States. In other words, they asserted that
pollution must pass through an
unbroken chain of point sources for a
‘“discharge of a pollutant” to have
occurred, sometimes referred to as the
“terminal point source” theory. The
Agency’s position articulated herein
differs from both the direct hydrologic
connection theory and the terminal
point source theory, as explained below.
EPA believes its reading of the statute—
which is based on the statute as a whole
and not a single definition viewed in
isolation—is most consistent with
Congress’s intent. It is also carefully
tailored to the specific issue of releases
of pollutants to groundwater which has
generated confusion among courts,
states, regulated entities, and the public.

Many environmental organizations
that commented on EPA’s February
2018 Federal Register notice urged the
Agency to retain the direct hydrologic
connection theory articulated in prior
Agency statements. The Agency notes
that it is maintaining several elements of
that position—that groundwater is not a
water of the United States and that
groundwater is not a point source. The
Agency'’s brief before the Ninth Circuit
in the County of Maui proceeding stated
that it “[did] not contend that
groundwater is a point source, nor [did
it] contend that groundwater is a water
of the United States regulated by the
Clean Water Act.” Brief for the United
States as Amicus Curiae at 2, Cty. Of
Maui, No. 15-17447, 886 F.3d. 737.

EPA’s interpretation here departs
from the position the Agency took in the
County of Maui amicus brief on the
application of the definition of
“discharge of a pollutant” to releases of
pollutants into groundwater. The
amicus brief, as well as the commenters
urging the Agency to retain the direct
hydrologic connection theory, failed to
take into account Congress’s unique
treatment of groundwater in the CWA
when interpreting the definition of
discharge of a pollutant. The Agency’s
previous interpretation that a release of
a pollutant from a point source to
groundwater that is conveyed to
jurisdictional surface waters could be
the functional equivalent of a release to
jurisdictional surface waters thus was
premised on viewing releases of
pollutants to groundwater through the
NPDES point source paradigm rather
than viewing such releases in light of
Congress’s specific approach to
groundwater under the CWA.

In arguing that the direct hydrologic
connection theory is consistent with the
Act, the Agency’s County of Maui
amicus brief, like some commenters,
recognized that Congress drew a line
between regulation of discharges to
groundwater and regulation of
discharges to jurisdictional surface
water. EPA’s amicus brief asserted that
Maui “emphatically is not a case about
the regulation of groundwater” and
“[iInstead it is about the regulation of
discharges of pollutants to waters of the
United States.” Brief for the United
States as Amicus Curiae at 21. However,
this approach takes insufficient account
of the explicit treatment of groundwater
under the CWA, as reflected in the
statute’s text, structure, and legislative
history. In the Agency’s view, releases
to groundwater should not be
distinguished based on the connection
(or lack thereof) between groundwater
and jurisdictional surface waters. The
text, a holistic analysis of the statute,
and the legislative history indicate that
Congress’s intent was to categorically
exclude groundwater from coverage of
the permitting provisions of the Act and
to leave regulation of groundwater to the
states, irrespective of the type of
groundwater formation and whether it
allows for discharge to jurisdictional
surface waters or the directness of such
a conveyance. The direct hydrologic
connection theory upsets the careful
balance that Congress struck between
the states and the federal government by
pushing a category of pollutant
discharges from the state-regulated
paradigm to the point source, federally
controlled, program.

The County of Maui amicus brief, and
some commenters urging that EPA
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retain the direct hydrologic connection
theory, also erred by improperly
equating releases of pollutants to
groundwater with releases of pollutants
from a point source to surface water that
occur above ground. The statute and its
legislative history indicate that Congress
intended for all discharges to
groundwater to be left to state regulation
and control, ending any potential for
federal permitting obligations once the
pollutant enters groundwater, regardless
of any future contribution of any
modicum of pollutants to jurisdictional
surface waters. Thus, the statute does
not support analogizing pollutants
discharged from a point source to
groundwater that migrate to
jurisdictional surface water to
“discharges of pollutant[s] [that] have
moved from a point source to navigable
waters over the surface of the ground or
by some other means.” Brief for the
United States as Amicus Curiae at 14,
Cty. Of Maui, No. 15-17447, 886 F.3d.
737.

As the Act’s legislative history in
particular demonstrates, Congress
recognized the complex and highly-
localized nature of releases to
groundwater, that additional research
and understanding of the interactions
between surface and groundwater are
needed, and determined that states,
rather than EPA, are best positioned to
regulate such releases. Today’s
interpretation pertains to releases to
groundwater and thus leaves in place
the Agency’s case-by-case approach to
determining whether pollutant releases
to jurisdictional surface waters that do
not travel through groundwater require
an NPDES permit. Whether a permit is
required for such a release is necessarily
a fact-specific inquiry, informed by the
point source definition and an analysis
of intervening factors. EPA and
authorized states have exercised that
judgment on a case-by-case basis.* It is

4For example, in the 2012 criminal case against
Robert Armstrong and RCA Oil and Gas LLC, the
indictment states that the defendant “using a
backhoe, breached the wall of the reservoir causing
the wastewater to flow into Rockcamp Run.” United
States v. Armstrong, No. 2:12—cr-243, ECF-1, at *4
(S.D. Ohio 2013). In the 2012 criminal case against
Chamness Technology Inc., Attachment A to the
Plea Agreement states that a hose from a lagoon to
a rotating water irrigator became unhooked and was
observed “discharging dark, foamy, and odiferous
liquid into a wooded draw which flowed
downward into the Palestine Creek.” United States
v. Chamness Tech., Inc., No. 4:14—cr—149, ECF—8—
1, at *2 (S.D. Iowa 2013). In the 2014 criminal case
against Freedom Industries, the Stipulation of Facts
in the Plea Agreement states that the chemical at
issue leaked from a tank, “breached containment,
including a dike wall, ran down the riverbank and
discharged into the Elk River at two discernible,
confined and discrete channels or fissures.” United
States v. Freedom Industries, Inc., No. 2:14—cr-275,
ECF-9, at *23-*24 (S.D. W.Va. 2016). EPA’s

unnecessary to posit a categorical rule
with respect to fact patterns such as
those described in footnote 4 in this
Interpretive Statement because, as
explained above, the statute
categorically excludes releases to and
from groundwater from the permitting
requirements of the Act irrespective of
the directness of the hydrological
connection.b

Finally, the County of Maui amicus
brief and some commenters improperly
rely on the broad goal of the Act to
justify applying the definition of
“discharge of a pollutant”—which
exclusively addresses point source
discharges to navigable, ocean, and
contiguous zone waters—to releases of
pollutants to groundwater. The brief
argues that reading the statute as
excluding discharges from a point
source to groundwater “would allow
dischargers to avoid responsibility
simply by discharging pollutants from a
point source into jurisdictional surface
waters through any means that was not
direct.” Brief for the United States as
Amicus Curiae at 20. This position fails
to give sufficient weight to the structure
and legislative history of the statute
indicating that Congress intended in the

regulations for concentrated animal feeding
operations (CAFOs) prohibit discharges from
manure storage lagoons unless the lagoon is
properly designed and the discharge is the result of
a 24-hour, 25-year storm. See 40 CFR part 412. EPA
has taken action against CAFOs with discharges
that do not satisfy these requirements. See United
States v. Meadowvale Dairy, No. 5:16-cv-4016,
ECF-2, at *10 (N.D. Iowa 2017) (Complaint alleging
that an “inspection at Meadowvale North . . .
observed manure laden process wastewater flowing
from the northern portion of [the basin] into
Unnamed Tributary East”).

5The Agency recognizes that the Sixth Circuit
recently adopted and applied a rationale similar to
the terminal point source theory. In Kentucky
Waterways Alliance, the Sixth Circuit rejected
environmental groups’ argument that coal ash
ponds that released pollutants into groundwater
which flowed through a karst network to a
jurisdictional surface water constituted a discharge
of a pollutant under the statute. 905 F.3d 925 (6th
Cir. 2018). The environmental groups argued that
the releases required a NPDES permit, relying on
both the direct hydrologic connection theory, which
the court rejected as contrary to the text and
structure of the statute, and, in the alternative,
asserting that the discharge of coal ash pollutants
from the karst formation was itself a point source
discharge. On the latter claim, the court determined
that neither groundwater itself, nor groundwater
flowing through a karst network, is a point source.
Id. at 932-33. The court recognized that
groundwater “may indeed be a ‘conveyance,”” but
concluded that “karst . . . is neither discernible,
discrete, nor confined.” Id. at 933. Application of
the Agency’s interpretation of the Act described
herein—that all releases from a point source to
groundwater that reach a jurisdictional surface
water are, as a legal matter, categorically outside of
the NPDES program—Ileads to the same result as the
Sixth Circuit, but based on a different rationale.
Nothing in the Kentucky Waterwaters Alliance
decision would preclude application of the
Agency’s interpretation within the Sixth Circuit.

CWA to leave regulation of all releases
of pollutants to groundwater to states, in
pursuit of the overall objective of the
statute. In addition, views about the
general purpose of the Act should not
override Congress’s evident intent not to
regulate discharges to groundwater of
any kind. As the Supreme Court has
explained, “the textual limitations upon
a law’s scope are no less a part of its
‘purpose’ than its substantive
authorizations.” Rapanos v. United
States, 547 U.S. 715, 752 (2006)
(plurality op.). Further, excluding these
releases from the scope of the NPDES
program does not equate to no
protection for ground and surface
waters; rather, as described further
below, states will continue to exercise
their authority over these waters as will
other federal programs.

Some commenters placed significance
on a statement in the government’s
County of Maui amicus brief that the
direct hydrologic connection theory was
the Agency’s “longstanding position.”
Brief for the United States as Amicus
Curiae at 5. However, as the full suite
of public comments reveal, there have
in fact been a range of prior statements
by the Agency, some of which align
with this Interpretive Statement, that
the Agency has now considered in its
analysis for the first time. Lack of
consistent and comprehensive direction
from EPA on this issue has led to
inconsistent interpretation across the
country and has created uncertainty for
regulated entities. Even where the
Agency has stated an interpretation, the
Agency has not issued regulations nor
formal guidance focused on and
explaining the basis for the position. As
noted above, this Interpretive Statement
contains the Agency’s most
comprehensive analysis of the CWA'’s
text, structure, legislative history and
judicial decisions that has been lacking
in prior Agency statements on this
issue. In so doing, today’s statement
establishes a firm legal foundation for
regulatory decisions by EPA and states
administering CWA programs and clear
guidance for the courts.

Some commenters to EPA’s February
2018 Federal Register notice
highlighted certain factual scenarios,
such as movement of groundwater
through a sub-surface lava tube or karst
network that may resemble formations
which courts have found to be point
sources. See Nat’l Groundwater Assoc.
Comments at 2 (describing certain
groundwater formations, such as “lava
tube openings, cave or conduit openings
(including karst conduit networks), or
other geologic features” that “function
as natural pipelines capable of
transporting water, effluents, and
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contaminants from one point to another
point and behave similarly to manmade
pipes conveying fluids”). In accordance
with EPA’s interpretation of the statute,
because releases of pollutants from a
point source to groundwater are
categorically excluded from the scope of
the NPDES program, even if those
pollutants reach jurisdictional surface
waters, it is immaterial whether
pollutants subsequently travel through
groundwater in a manner resembling
point source discharges. EPA’s position
is that, in accordance with the best, if
not the only, interpretation of the
statute, releases to groundwater are not
subject to the point source analysis, i.e.,
the CWA Section 301(a) prohibition,
because the statute does not cover such
releases. Accordingly, groundwater
cannot be deemed a point source.

Given the indications in both the text
of the statute as well as the legislative
history that Congress intended to
categorically leave regulation of
groundwater to the states, these factual
distinctions are of no legal significance.
Applying the commenters’ theory that
releases to groundwater are excluded
because the physical characteristics of
groundwater are dissimilar to what
some courts have found to be point
sources is unnecessary. The numerous
provisions in the Act linking
groundwater to nonpoint source
pollution, and the absence of discussion
of groundwater in any of the regulatory
sections of the CWA, provide ample
support that in establishing the NPDES
program Congress intended to leave
regulation of all releases of pollutants to
groundwater, akin to nonpoint source
pollution, to the states.®

V. Case Law

Over the 46-year history of the CWA,
numerous courts have grappled with the
question that EPA addresses with this
interpretation. Many courts, including
the Fifth, Sixth, and Seventh Circuit
Courts of Appeals, have looked to both
the language of the Act and the
legislative history and determined that
the Act excludes from its regulatory
requirements all pollutant discharges to
groundwater, regardless of whether that

6 While not the conclusion reached herein, some
courts have resolved these issues by deeming
releases of pollutants that have seeped into
groundwater and subsequently reached surface
waters to be nonpoint source pollution. See Sierra
Club v. El Paso Gold Mines, Inc., 421 F.3d 1133,
1141 n. 4 (10th Cir. 2005) (“Groundwater seepage
that travels through fractured rock would be
nonpoint source pollution which is not subject to
NPDES permitting.”); Penn Environment v. PPG
Indus., Inc., 964 F. Supp. 2d 429, 455-56 (W.D. Pa.
2013) (“[A] discharge occurring through the
migration of groundwater and soil runoff. . .
represents ‘nonpoint source’ pollution.”).

groundwater is hydrologically
connected to jurisdictional surface
waters. Other courts, including the
Fourth and Ninth Circuit Courts of
Appeals, have cited the broad,
protective goals of the Act, and applied
in isolation the definition of ““discharge
of a pollutant” to releases of pollutants
from point sources to groundwater that
migrate to jurisdictional surface waters.
Upon this premise, these courts have
then found that, upon meeting the
courts’ respective tests for assessing the
connectedness between the groundwater
and jurisdictional surface waters, such
releases are subject to NPDES
requirements. The Agency believes that
these interpretations departed from the
text and history of the CWA, and finds
the decisions of the Fifth and Seventh
Circuit more persuasive and true to
Congress’s intent in enacting the statute.

The decisions of other circuits which
have taken a different approach than the
Fourth and Ninth Circuit—taking a
holistic view of the statute and
accounting for the legislative history—
are informative. In the 1977 Exxon v.
Train decision, the Fifth Circuit
conducted an extensive analysis of the
text, structure, and legislative history of
the statute, and held that the Act did not
give EPA authority to regulate certain
releases of pollutants into groundwater.
There, EPA had asserted authority to
require NPDES permits for subsurface
disposal into deep wells where an entity
already had a permit for surface
discharge. 554 F.2d at 1319. The Agency
did not argue that a permit was required
because disposal was an addition of a
pollutant to “navigable waters,” id. at
1318 n.17, but instead that its authority
was premised on the presence of an
existing jurisdictional surface water
discharge, id. at 1320. In analyzing the
question of EPA’s authority over deep
well disposal, the court noted that “EPA
has not argued that the wastes disposed
of into wells here do, or might, ‘migrate’
from groundwaters back into surface
waters that concededly are within its
regulatory jurisdiction,” and thus, the
court “‘express[ed] no opinion on what
the result would be if that were the state
of facts.” Id. at 1312 n.1.

However, in holding that EPA’s
assertion of authority was unsupported
by the text and legislative history of the
statute, the court made two observations
that are relevant to the broader question
of regulation of any discharges to
groundwater. First, that the court’s
construction was true “to Congress’
intention not to interfere with existing
state controls over groundwater”
generally, given the complex, state-
specific nature of groundwater
regulation. And second, that the

legislative history of the Act gives not
“the slightest hint that any Member
thought the bill would grant the
Administrator any power to regulate
deep-well disposal or any other form of
groundwater pollution.” Id. at 1329
(emphasis added).

In Rice v. Harken Exploration Co., the
Fifth Circuit addressed a factual
scenario where the plaintiff’s Oil
Pollution Act (OPA) claim was
premised on pollutant discharges to
groundwater migrating to and polluting
jurisdictional surface waters. In
analyzing the merits of that claim, the
court relied on Exxon to determine
whether the OPA’s requirements
governing discharges to “navigable
waters of the United States” apply to
discharges to groundwater that reach
such surface waters. There, the plaintiffs
alleged that groundwater under their
land was contaminated by pollutants
discharged by Harken Exploration’s oil
and gas operations, and that those
pollutants seeped from the groundwater
into several bodies of surface water, in
violation of the OPA. Rice v. Harken
Exploration Co., 250 F.3d 264, 265-66,
270 (5th Cir. 2001).

Due to the lack of case law construing
the term ““navigable waters of the United
States” in the OPA context, the court’s
analysis focused on cases construing the
scope of the CWA, given the court’s
view that the use of the term “navigable
waters” in both statute was analogous.
Id. at 267—68 (““The legislative history of
the OPA and the textually identical
definitions of ‘navigable waters’ in the
OPA and the CWA strongly indicate that
Congress generally intended the term
‘navigable waters’ to have the same
meaning in both the OPA and the
CWA.”). The court recognized that “[i]ln
Exxon, we held that the legislative
history of the CWA belied any intent to
impose direct federal control over any
phase of pollution of subsurface
waters.” Id. at 269. However,
acknowledging that Exxon addressed
the specific question of CWA regulation
of deep-well disposal, the court
explained that “[t]his Court has not yet
decided whether discharges into
groundwater that migrate into protected
surface waters are covered” under the
CWA or the OPA. Id. at 271. Relying on
its CWA analysis in Exxon, and the
analogous absence of any indication that
Congress intended to regulate any type
of groundwater under the OPA, the Fifth
Circuit held that ““a generalized
assertion that covered surface waters
will eventually be affected by remote,
gradual, natural seepage from the
contaminated groundwater” was outside
the scope of the OPA in order “to
respect Congress’s decision to leave the
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regulation of groundwater to the States.’
Id. at 272.

In Village of Oconomowoc Lake v.
Dayton Hudson Corporation, the
Seventh Circuit squarely addressed the
issue of point source discharges that
reach jurisdictional surface waters
through groundwater, and concluded
that “[n]either the Clean Water Act nor
the EPA’s definition [of waters of the
United States] asserts authority over
ground waters, just because these may
be hydrologically connected with
surface waters.” 24 F.3d at 965. In that
case, a municipality in Wisconsin filed
a CWA citizen suit claiming that a
NPDES permit was required for a waste
retention pond at a Target Stores
distribution center, due to potential
seepage of waste into groundwater,
which could reach jurisdictional surface
waters. Id. at 963, 965.

In analyzing the facts before it, the
Seventh Circuit explicitly recognized
the possibility that “water from the
pond will enter the local ground waters,
and thence underground aquifers that
feed lakes and streams that are part of
the ‘waters of the United States.”” Id. at
965. The court also recognized,
however, that ‘“the Clean Water Act
does not attempt to assert national
power to the fullest,” and intentionally
does not apply to all waters. Id. Based
on the text of the statute and the same
compelling legislative history analyzed
by the Fifth Circuit and discussed
above, the court concluded that “[t]he
omission of ground waters from
regulations is not an oversight,” as
“Congress elected to leave the subject
[of groundwater regulation] to state
law[.]” Id. Thus, there was no
cognizable CWA claim based on
discharges to ground water that may
reach jurisdictional surface waters. Id.

Most recently, the Sixth Circuit
concluded, in two related cases
addressing pollutants from coal ash
ponds that seeped into groundwater that
subsequently reached jurisdictional
surface waters, that the NPDES
permitting requirements do not apply to
releases to groundwater. In Kentucky
Waterways Alliance v. Kentucky
Utilities Co., the Sixth Circuit held that
the “text and statutory context of the
CWA” make clear that the statute “does
not extend to reach this form of
pollution.” 905 F.3d at 933. In
Tennessee Clean Water Network v. TVA,
the court reversed a district court
decision adopting the direct hydrologic
theory, finding that “any alleged
leakages into the groundwater are not a
violation of the CWA.” 905 F.3d at 444.
The Sixth Circuit recognized the
statute’s broad goal of protecting the
Nation’s waters, but held that this goal

cannot be pursued at all costs “because
the CWA precludes federal regulation
over non-navigable-water pollution and
over nonpoint-source-pollution.” Ky.
Waterways Alliance, 905 F.3d at 937.
The court explained:

It is true that Congress sought to protect
navigable waters with the CWA . . . But it
also imposed several textual limitations on
the means used to reach that goal. Had it
wished to do so, Congress could have
prohibited all unpermitted discharges of all
pollutants to all waters. But it did not go so
far. Instead, Congress chose to prohibit only
the discharge of pollutants to “navigable
waters from any point source.”

Id.; see also, e.g., Prairie Rivers
Network v. Dynegy Midwest Generation,
LLC, No. 18—CV 2148, slip op. at 14
(C.D. 1ll. Nov. 14, 2018) (Applying the
Seventh Circuit’s decision in Village of
Oconomowoc to hold that “[i]f the
discharge is made into groundwater,
and the pollutants somehow later find
their way to navigable surface waters via
a discrete hydrological connection, the
CWA is still not implicated, because the
offending discharge was made into
groundwater, which is not subject to the
CWA”); Cape Fear River Watch v. Duke
Energy Progress, 25 F. Supp. 3d 798, 810
(E.D.N.C. 2014) (“Congress did not
intend for the CWA to extend federal
regulatory authority over groundwater,
regardless of whether that groundwater
is eventually or somehow
‘hydrologically connected’ to navigable
surface waters.”); Umatilla, 962 F.
Supp. at 1318 (observing that “the
CWA'’s NPDES program should apply to
groundwater to adequately protect
surface water,” but concluding that “the
law as written, as intended by Congress,
and as applied in Oregon for over two
decades does not regulate even
hydrologically-connected
groundwater”’); 26 Crown Assocs., LLC
v. Greater New Haven Reg’l Water
Pollution Control Auth., No. 3:15-cv-
1439, 2017 U.S. Dist. LEXIS 106989, *24
(D. Conn. 2017) (noting that “if the
Clean Water Act were to apply as a
routine matter to the discharge of
pollution onto the ground that ends up
seeping into the ground water, then
Congress’s purpose to limit the scope of
the Clean Water Act [to point source
discharges] would be easily thwarted.”).

In contrast, the circuit and district
court decisions concluding that certain
releases to groundwater are subject to
NPDES requirement have often left
unaddressed the text, structure, and
legislative history of the Act pointing to
Congress’s intent to exclude all
discharges to groundwater from the
NPDES program. The Fourth Circuit
recently held that point source releases
to groundwater that reach jurisdictional

surface waters require a NPDES program
in certain instances, adopting EPA’s
historical direct hydrological
connection approach. Kinder Morgan,
887 F.3d at 652. In that decision, the
court did not address any of the
legislative history discussed herein, nor
did the court acknowledge or address
the decisions of the Fifth or Seventh
Circuit.

Rather, in analyzing whether gasoline
from a ruptured underground pipeline
that undisputedly leached from
groundwater into navigable waters
required a NPDES permit, the Fourth
Circuit framed its inquiry as only
whether, first, the discharge was from a
point source, id. at 649-50, and second,
whether there was a direct hydrological
connection between the groundwater
and jurisdictional surface water, a fact-
specific determination. Id. at 651. The
court cited to the broad purpose of the
Act to restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters,
asserting that “the statute established a
regime of zero tolerance for unpermitted
discharges of pollutants.” Id. at 652. The
court reasoned that ““if the presence of
a short distance of soil and ground
water were enough to defeat a claim,
polluters easily could avoid liability
under the CWA by ensuring that all
discharges pass through soil and ground
water before reaching navigable waters.”
Id. The court ultimately concluded that
“an alleged discharge of pollutants,
reaching navigable waters located 1000
feet or less from the point source by
means of ground water with a direct
hydrological connection to such
navigable waters, falls within the scope
of the CWA.” Id. at 652. In reaching this
holding,” however, the court failed to
consider Congress’s intent, evident from
the text, structure, and legislative
history of the Act, to treat groundwater
and nonpoint source discharges
differently under the Act, by leaving
their regulation to states.8

7 One judge dissented from the panel’s holding,
finding that there was no Clean Water Act violation
because the discharge of pollutants from the pipe
had been repaired, and that the continued migration
through groundwater was not a “discharge of a
pollutant” under the Act. Kinder Morgan, 887 F.3d
at 662—63 (Floyd, J. dissenting). The dissent
recognized that “[t]his kind of migration of
pollutants through the natural movements of
groundwater amounts to nonpoint source
pollution,” and that, “[w]hile there is no doubt this
kind of nonpoint source pollution affects the
quality [of] navigable waters, Congress deliberately
chose not to place nonpoint source pollution within
the CWA’s reach.” Id.

80n September 12, 2018, in Sierra Club v.
Virginia Electric Power Co., the Fourth Circuit
applied its decision in Kinder Morgan to another
fact pattern involving the addition of pollutants to
jurisdictional surface waters through groundwater.
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Applying a similar analysis, in its
decision in County of Maui, the Ninth
Circuit explained:

We assume without deciding that
groundwater here is neither a point source
nor a navigable water under the CWA. Hence,
it does not affect our analysis that some of
our sister circuits have concluded that
groundwater is not a navigable water. We are
not suggesting that the CWA regulates all
groundwater. Rather, in fidelity to the statute,
we are reinforcing that the Act regulates
point source discharges to a navigable water,
and that liability may attach where a point
source discharge is conveyed to a navigable
water through groundwater.

Cty. of Maui, 886 F.3d at 746 n.2
(citations omitted). The court also
rejected the direct hydrological
connection theory espoused by the
United States as amicus, as ‘‘it reads two
words into the CWA (‘direct’ and
‘hydrological’) that are not there.” Id. at
n.3. Then, despite the court’s claim of
“fidelity to the statute,” it ultimately
determined, without any grounding in
the statute’s text, that point source
discharges to groundwater that reach
jurisdictional surface water are subject
to NPDES permitting requirements
where they are fairly traceable back to
the point source and more than de
minimis. Id. at 749. The court also left
“for another day the task of determining
when, if ever, the connection between a
point source and a navigable water is
too tenuous to support liability under
the CWA,” thus expanding the scope of
the Act to cover any release of
pollutants to groundwater that reaches a
jurisdictional surface water. Id.

The Ninth Circuit stated that its
decision was consistent with Rice and
Village of Oconomowoc, despite
reaching the opposite conclusion about
the proper scope of the Act. The court’s
basis for claiming consistency with Rice
was that the Fifth Circuit, in its analysis
of the facts in that case, “required some
evidence of a link between discharges
and contamination of navigable waters.”
Id. With respect to the Village of
Oconomowoc decision, the Ninth
Circuit asserted that the Seventh Circuit
“only considered allegations of a
‘potential [rather than an actual]
connection between ground waters and

In that case, the court recognized the precedent in
Kinder Morgan that the addition of a pollutant into
navigable waters via groundwater can violate
Section 301(a) if the plaintiff can show a direct
hydrological connection between the ground water
and navigable waters. 903 F.3d 403, 409 (4th Cir.
2018). The court went on to hold that a coal-fired
power plant that stored coal ash on site in a landfill
and in settling ponds was not liable under CWA
Section 301(a) for discharges of arsenic that leached
from the coal ash into groundwater and ultimately
into a nearby river because the settling ponds did
not constitute “point sources’” under the CWA. Id.
at 411.

surface waters,”” while the connection
in its own case was undisputed. Id.
However, these are factual distinctions
that should not affect the ultimate
outcome. While it is accurate that in
both Rice and Village of Oconomowoc,
the courts looked to whether a
connection to jurisdictional surface
waters existed, this factual inquiry and
observation does not alter the courts’
ultimate interpretations of the CWA and
OPA, and their recognition of the line
Congress drew with respect to pollutant
discharges to groundwater.

In Rice, the court observed that “[iln
light of Congress’s decision not to
regulate ground waters under the CWA/
OPA,” it was ‘‘reluctant to construe the
OPA in such a way as to apply to
discharges onto land, with seepage into
groundwater, that have only an indirect,
remote, and attenuated connection with
an identifiable body of ‘navigable
waters.””” Rice, 250 F.3d at 272.
However, while the court’s reluctance
was stated in relation to the facts in that
case, its ultimate interpretation was
based on Congress’s intent: “[w]e must
construe the OPA in such a way as to
respect Congress’s decision to leave the
regulation of groundwater to the States.”
Id. (emphasis added). Similarly, though
the facts before the Seventh Circuit
addressed only a potential hydrologic
connection between groundwater and
jurisdictional surface water, the court’s
determination was unequivocal:
“Neither the Clean Water Act nor the
EPA’s definition [of navigable waters]
asserts authority over ground waters,
just because these may be
hydrologically connected with surface
waters.” 24 F.3d at 965.

The tests adopted by the Ninth and
Fourth Circuits and certain district
courts create a confusing patchwork of
judicial interpretations, which the
Agency has concluded lack support in
the text, structure, and legislative
history of the Act. As the Supreme
Court has explained, “an administrative
agency’s power to regulate in the public
interest must always be grounded in a
valid grant of authority from Congress,”
and “in [its] anxiety to effectuate the
congressional purpose,” an agency
“must take care not to extend the scope
of the statute beyond the point where
Congress indicated it would stop.” See
FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 161 (2000) (internal
citations omitted). While the Ninth
Circuit adopted a ““fairly traceable”
standard, rejecting EPA’s prior “direct
hydrologic connection” test, and the
Fourth Circuit imposed a 1,000 foot
distance limitation, other courts have
adopted other variations on when
groundwater is sufficiently connected to

jurisdictional surface water to require a
NPDES permit. See, e.g., Tenn. Clean
Water Network v. TVA, 273 F. Supp. 3d
775, 827 (M.D. Tenn. 2017) (holding
that “[a]s long as a connection [between
groundwater and surface water] is
shown to be real, direct, and immediate,
there is no statutory, constitutional, or
policy reason to require that every twist
and turn of its path be precisely
traced”’), rev’d 905 F.3d 436 (6th Cir.
2018); McClellan Ecological Seepage
Situation v. Weinberger, 707 F. Supp.
1182, 1196 (E.D. Cal. 1998) (discharges
to groundwater are subject to CWA
regulation if “‘the groundwater is
naturally connected to surface waters”
(emphasis added)); vacated on other
grounds, McClellan Ecological Seepage
Situation v. Perry, 47 F.3d 325 (9th Cir.
1995).

These decisions expand the Act’s
coverage beyond what Congress
envisioned, potentially sweeping into
the scope of the statute commonplace
and ubiquitous activities such as
releases from homeowners’ backyard
septic systems that find their way to
jurisdictional surface waters through
groundwater. The interpretations
adopted by the Ninth Circuit and Fourth
Circuits both contravene Congress’s
intent to leave regulation of all releases
of pollutants to groundwater to states
under the CWA, and, as a practical
matter, stretch the Act’s carefully
constructed program of regulation of
point sources beyond a point that
Congress would recognize. A holistic
reading of the CWA leads to the
conclusion that releases of pollutants to
groundwater are categorially excluded
from the NPDES program, and thus,
Congress did not intend for discharges
from point sources that reach
jurisdictional surface waters through
hydrologically connected groundwater
to require a NPDES permit. It follows
that neither EPA nor the courts need
engage with specific factual questions of
traceability via subsurface hydrogeology
that are currently required by certain
court decisions such as County of Maui
and Kinder Morgan.

VI. Policy Considerations Supporting
EPA’s Interpretation

There is sufficient legal authority to
address releases of pollutants to
groundwater that subsequently reach
jurisdictional surface waters at both the
state and federal level without
expanding the CWA'’s regulatory reach
beyond what Congress envisioned.
Consistent with Congress’s intent in
structuring the CWA, states may
regulate groundwater quality in the
manner best suited to their particular
circumstances. This interpretation will
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continue to give states primacy for
regulating ubiquitous groundwater
discharges from sources such as septic
tanks which are known to affect
jurisdictional surface water quality in
some instances. Beyond state programs,
three other federal statutes, the Safe
Drinking Water Act (“SDWA”), the
Resource Conservation and Recovery
Act (“RCRA”), and the Comprehensive
Environmental Response,
Compensation, and Liability Act
(“CERCLA”’) will continue to provide
important protections for groundwater
quality, and for surface waters impacted
by releases to groundwater.

A. State Programs for Regulating
Discharges to Groundwater

The CWA establishes a regulatory
floor that protects the integrity of the
Nation’s navigable waters and provides
states with broad authority to adopt
laws and regulations that are more
protective than the federal standards. As
explained above, the Act identifies the
preservation of state authority to
regulate land and water resources
within their borders as a primary aim of
the Act and states that “[i]t is the policy
of the Congress to recognize, preserve,
and protect the primary responsibilities
and rights of States to prevent, reduce,
and eliminate pollution, to plan the
development and use (including
restoration, preservation, and
enhancement) of land and water
resources . . ..” 33 U.S.C. 1251(b).
Congress also declared as a national
policy that states manage the major
construction grant program and
implement the core permitting programs
authorized by the Act, among other
responsibilities. Id.

The Act envisions that states will take
an active role in regulating discharges to
waters within the state and expressly
provides states with authority to
regulate beyond the Act’s regulatory
floor. The CWA states that, except as
expressly provided in the Act, nothing
in the Act shall “preclude or deny the
right of any State . . . to adopt or
enforce . . . any standard or limitation
respecting discharges of pollutants, or
. . . any requirement respecting control
or abatement of pollution; except that

. . such State or political subdivision
or interstate agency may not adopt or
enforce any effluent limitation, or other
limitation, effluent standard,
prohibition, pretreatment standard, or
standard of performance which is less
stringent than the effluent limitation, or
other limitation, effluent standard,
prohibition, pretreatment standard, or
standard of performance under this
chapter. . ..” Id. §1370. Congress
further provided that nothing in the Act

shall be “construed as impairing or in
any manner affecting any right or
jurisdiction of the States with respect to
the waters (including boundary waters)
of such States.” Id.

Several commenters on the Agency’s
February 2018 Federal Register notice
described state laws and regulations that
prohibit or limit discharges of pollutants
to groundwater. For example, the
Minnesota Pollution Control Agency
stated in its comments that it ““believes
Minnesota has adequate authority under
state law to address discharges outside
the scope of the NPDES or UIC
programs.” Comments submitted by
Minnesota Pollution Control Agency
(May 16, 2018) (Docket ID: EPA-HQ—
OW-2018-0063-0664), available at
https://www.regulations.gov/document
?D=EPA-HQ-OW-2018-0063-0664.
MPCA further stated that ‘“‘state permits
are developed to protect groundwater as
a drinking water source [and] [t]hey also
ensure that surface water quality
standards will be met.” Id. The
attorneys general of West Virginia,
Alabama, Arkansas, Colorado, Georgia,
Kansas, Louisiana, Missouri, Nebraska,
Nevada, Oklahoma, South Carolina,
South Dakota, Texas, and Wyoming
submitted comments describing state
laws that protect intrastate water,
including groundwater, independent
from the CWA. Comments submitted by
West Virginia Attorney General, et al.
(May 21, 2018) (Docket ID: EPA-HQ—
OW-2018-0063-0497), available at
https://www.regulations.gov/document
?D=EPA-HQ-OW-2018-0063-0497.

States that have not enacted state law-
based programs that comprehensively
regulate discharges to groundwater
continue to have wide latitude to do so
under state law and the CWA. See 33
U.S.C. 1251(b), 1370. EPA’s position
that the CWA does not regulate releases
of pollutants to groundwater, regardless
of a connection to jurisdictional surface
waters, does not preclude states from
regulating these releases under state
law. To the extent that there may be
state laws that limit a state’s ability to
regulate beyond the federal floor, states
remain free to modify these laws as they
deem appropriate to regulate discharges
in the state.

B. In Other Federal Statutes, Such as
SDWA, RCRA, and CERCLA, Congress
Explicitly Envisioned a Federal Role in
Regulating Groundwater Quality

In addition to state programs for
regulating discharges into groundwater,
several federal statutes explicitly
address regulation of groundwater
quality. Unlike in the CWA paradigm,
where the federal role is one of
providing support to states to advance

state regulatory programs, in the statutes
below, Congress provided for a clear
federal role. Review of the explicit
provisions addressing discharges to
groundwater in these statutes makes
clear that Congress can and does
directly address the issue of
groundwater quality in specific federal
programs. It is also equally clear that
Congress tailored those programs to the
concerns over specific practices posing
an endangerment to groundwater, while
also deferring to state regulation even in
those programs. Together these statutes,
along with the state programs described
above, form a mosaic of laws and
regulations that provide mechanisms
and tools for EPA, states, and the public
to ensure the protection of groundwater
quality, and to minimize related impacts
to surface waters.

1. SDWA

SDWA, enacted in 1974, two years
after the CWA, contains provisions
specifically aimed at preventing certain
types of groundwater contamination.
This statute is one of the vehicles
through which Congress deliberately
addressed the discharge of pollutants
into groundwater, while also
recognizing the important role for states
to play in regulating groundwater
pollution.

Pursuant to Section 1421 of SDWA,
EPA has established requirements for
state programs to regulate underground
injection of fluids. See 42 U.S.C. 300h.
Specifically, under that section
Congress required EPA to establish
minimum requirements for effective
state programs to prevent underground
injection which endangers drinking
water sources, defined under SDWA to
mean underground water which
supplies or can reasonably be expected
to supply any public water system. The
underground injection control (“UIC”)
program under SDWA contains
regulatory requirements for four classes
of wells; bans Class IV (shallow
hazardous waste) wells; and by rule
authorizes most Class V wells. The rule
authorizing Class V wells requires
certain reporting, and requires that the
wells are operated in ways that do not
cause movement of fluid that could
endanger underground sources of
drinking water, and that the wells are
properly closed when they are no longer
being used. See 40 CFR 144.24, 82.

The SDWA UIC program is one
clearly designed and tailored by
Congress to address and protect
groundwater quality. While SDWA is
targeted to a specific type of possible
contamination, i.e., discharges through
certain types of well injection that may
impact nearby drinking water sources,
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consistent with Congressional deference
to states in the area of groundwater
regulation generally, it also is
established primarily as a state program.
The statute expressly requires EPA to
permit or provide for ‘‘consideration of
varying geologic, hydrological, or
historical conditions in different States
and different areas within a State,” and
to avoid, to the extent feasible,
requirements that would unnecessarily
disrupt state injection programs. 42
U.S.C. 300h(b)(3).

2. RCRA

Like SDWA, in RCRA Congress chose
to include provisions for federal
regulation of discharges into
groundwater, to protect groundwater
quality from the discharge of solid and
hazardous wastes. RCRA was enacted to
“reduce the generation of hazardous
waste and to insure the proper
treatment, storage, and disposal of that
waste which is nonetheless generated,
so as to minimize the present and future
threat to human health and the
environment.” Meghrig v. KFC W, Inc.,
516 U.S. 479, 483 (1996). RCRA defines
“disposal” as the “discharge, deposit,
injection, dumping, spilling, leaking, or
placing of any solid waste or hazardous
waste into or on any land or water so
that such solid waste or hazardous
waste or any constituent thereof may
enter the environment or be emitted into
the air or discharged into any waters,
including groundwater.” 42 U.S.C.
6903(3) (emphasis added).

RCRA has several provisions that
expressly address groundwater
monitoring and remediation at
hazardous waste treatment, storage, and
disposal (“TSD”) facilities. RCRA and
EPA’s implementing regulations
explicitly require groundwater
monitoring for specified categories of
hazardous waste units. See id. § 6924(0),
(p); see also 40 CFR 264.90-264.99. In
addition, the owner and/or operator of
a RCRA permitted hazardous waste
facility is required to perform corrective
action for all releases of hazardous
waste or constituents from any solid
waste management unit, including
releases to groundwater. 42 U.S.C.
6924(u), (v); 40 CFR 264.100-264.101.
Facilities that have or should have had
RCRA ““interim status” (i.e.,
authorization to operate a TSD without
a permit), and some facilities that had
interim status, are subject to corrective
action orders under RCRA section
3008(h). 42 U.S.C. 6928(h). Both RCRA
permits and 3008(h) orders can thus
address releases resulting in
contaminated groundwater.

While these requirements may not
apply to hazardous waste “‘generators”

or to regulated units covered by specific
exclusions or exemptions from
groundwater monitoring, see, e.g., 40
CFR 264.90, 264.101(d), RCRA also
provides EPA with authority to address
waste management activities of
generators, transporters, owners or
operators of treatment, storage, or
disposal facilities, past or present, that
“may present an imminent and
substantial endangerment to health or
the environment,” 42 U.S.C. 6973(a).
The Agency has used this authority to
address releases of contaminants into
groundwater.

RCRA non-hazardous waste facilities
are generally subject to EPA RCRA
standards in 40 CFR 257 or section 258.
These rules vary by unit type, and
several categories (with exceptions) are
subject to specific groundwater
monitoring and corrective action
requirements. These categories include
facilities that manage coal combustion
residuals in surface impoundments and
landfills, as well as municipal solid
waste landfill units. See 42 U.S.C.
6949a(c); 40 CFR 257.90-257.100 (coal
combustion residuals surface
impoundments and landfills); id.

§§ 258.50—-258.58 (municipal solid
waste landfill units).

EPA’s RCRA regulations addressing
coal combustion residuals (““CCR’’) were
promulgated in 2015, with the impact of
these facilities to groundwater as a
critical consideration underlying the
regulations. See 80 FR 21302, 21326
(Apr. 17, 2015) (Recognizing that
“approximately 63 percent of currently
operating surface impoundments and
landfills are unlined, and thus more
prone to leach contaminants into
groundwater.”). This rule specifically
addresses “‘groundwater contamination
from the improper management of CCR
in landfills and surface
impoundments,” and ‘‘reflect|[s]
Congressional intent that protection of
groundwater be a prime objective of any
new solid waste regulations.” Id. at
21396. To accomplish these objectives,
the rule establishes specific
requirements for groundwater
monitoring and remediation. 40 CFR
257.90-257.98. If monitoring detects a
statistically significant concentration of
certain constituents in groundwater
above background levels, the facility is
required to undertake further,
“targeted” monitoring to determine
whether concentrations of specific
contaminants exceed the rule’s
groundwater protection standards
(which, for most contaminants, are
based on EPA-established standards for
drinking water). Id. §§ 257.98, 257.95. If
contamination exceeding these levels is
detected, corrective action is required.

Id. §§257.96—257.97. The remedy
selected as a result of the corrective
action must be protective of human
health and the environment, control the
sources of the releases to reduce or
eliminate further releases, remove from
the environment as much of the
contamination as is feasible, and
otherwise comply with all applicable
RCRA requirements. Id. § 257.97(b).

RCRA also contains corrective action
requirements for releases of regulated
substances from underground storage
tanks (“USTs”). Releases from USTs can
occur due to corrosion of tank material,
faulty installation, or inadequate
operating and maintenance procedures.
Owners and/or operators of USTs must
report releases and take corrective
action in response, including releases to
groundwater. See 42 U.S.C. 6991b(c); 40
CFR part 280, subparts E & F. The term
“release” in relation to USTs is defined
in RCRA to mean ‘“‘any spilling, leaking,
emitting, discharging, escaping,
leaching, or disposing from an
underground storage tank into ground
water, surface water or subsurface
soils.” 42 U.S.C. 6991(8). Unlike the
CWA NPDES provisions, this provision
in RCRA explicitly defines a release as
being to groundwater as well as to
surface water; where Congress intended
for a provision to relate to both, it said
so clearly.

3. CERCLA

CERCLA, also known as “Superfund,”
is yet another example of Congress
choosing to specifically address releases
of hazardous substances to groundwater,
which could reach and impact surface
waters. CERCLA provides EPA with a
number of tools to address releases of
hazardous substances, pollutants and
contaminants, specifically where a
“hazardous substance is released or
there is a substantial threat of such a
release into the environment” or where
there is a release or substantial threat of
release of any pollutant or contaminant
which may present an imminent and
substantial danger to the public health
or welfare. 42 U.S.C. 9604(a)(1).
CERCLA defines “environment”
broadly, to include “ground water,”
“subsurface strata,” as well as “surface
water.” Id. § 9601(8). Thus, under
CERCLA, EPA has clear authority to
address releases into both groundwater
and surface waters.

EPA’s CERCLA authorities provide a
variety of mechanisms for EPA to
address hazardous substances in
groundwater, through the ability to
address releases or threatened releases
of hazardous substances to the
environment, issue orders, and recover
costs of clean-up. See 42 U.S.C. 9604,
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9606, 9607, 9621. In CERCLA, Congress
explicitly provided that in remedial
actions, the clean-up level for
groundwater must be that “which at
least attains Maximum Contaminant
Level Goals established under [SDWA]
and water quality criteria established
under . . .the Clean Water Act” where
such goals or criteria are relevant and
appropriate under the circumstances of
the release or potential release.” Id.
§9621(d)(2)(A). EPA’s National
Contingency Plan regulations
implementing CERCLA also provide
that “EPA expects to return usable
ground waters to their beneficial uses
wherever practicable, within a
timeframe that is reasonable given the
particular circumstances of the site.” 40
CFR 300.430(a)(1)(iii)(F). The
determination of a “‘beneficial use” of
groundwater is tied to state and local
classifications (unless the state
classification is less stringent than the
EPA classification scheme), evidencing
EPA’s recognition of the state-specific
nature of groundwater regulation. See
Preamble to the National Contingency
Plan, 55 FR 8733 (Mar. 8, 1990).

Finally, as the Agency has recognized,
“CERCLA cleanup levels are designed to
address all reasonably anticipated
routes of exposure that may pose an
actual or potential risk to human health
or the environment.” EPA Office of
Solid Waste and Emergency Response
Directive 9283.1-33 at 9. These routes of
exposure include “groundwaters as a
source of contamination to other media”
including intrusion into surface waters.
Id. In determining clean-up standards,
CERCLA and the National Contingency
Plan require the identification of
“applicable or relevant and appropriate
requirements,” 42 U.S.C. 9621(d); 40
CFR 300.400(g), which, for remedying
discharges to groundwater that reaching
surface water, could include CWA
requirements that are specifically
addressed at the receiving surface water.
See Directive 9283.1-33 at 8 (“Where
groundwaters may impact surface water
quality, water quality criteria under
sections 304 or 303 of the Clean Water
Act, may be relevant and appropriate
standards[.]”’). Thus, both CERCLA and
EPA’s regulations and guidance clearly
address and provide for remediation of
not only discharges to groundwater, but
specifically impacts to surface water
from polluted groundwater.

Dated: April 12, 2019.
David P. Ross,
Assistant Administrator, Office of Water.
[FR Doc. 2019-08063 Filed 4-22-19; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 710
[EPA-HQ-OPPT-2018-0320; FRL-9992-05]
RIN 2070-AK21

Procedures for Review of CBI Claims
for the Identity of Chemicals on the
TSCA Inventory

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The 2016 amendments to the
Toxic Substances Control Act (TSCA)
require EPA to establish a plan to
review all confidential business
information (CBI) claims for specific
chemical identity asserted in a Notice of
Activity (NOA) Form A. EPA is
proposing a rule to establish the plan,
including the procedures for
substantiating and reviewing these
claims.

DATES: Comments must be received on
or before June 24, 2019.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2018-0320, by
one of the following methods.

o Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/where-send-
comments-epa-dockets. Additional
instructions on commenting or visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Scott M.
Sherlock, Environmental Assistance
Division (Mail code 7408M), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; telephone number: (202)
564—8257; email address:
sherlock.scott@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422

South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:

1. Executive Summary

A. Does this action apply to me?

You may be affected by this action if
you reported a confidential chemical
substance under the TSCA Inventory
Notification (Active-Inactive)
Requirements rule (hereinafter ““Active-
Inactive rule”) (Ref. 1) (40 CFR part 710,
subpart B) through a Notice of Activity
(NOA) Form A (Ref. 2) and sought to
maintain an existing CBI claim for a
specific chemical identity. The
following North American Industrial
Classification System (NAICS) codes are
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this action may
apply to them:

¢ Chemical manufacturing or
processing (NAICS code 325).

¢ Petroleum and Coal Products
Manufacturing (NAICS code 324).

The discussion in Unit III.A. and the
proposed regulatory text describe in
more detail the circumstances in which
entities might be subject to this
proposed action. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

Note that TSCA’s statutory definition
of “manufacture” includes importing.
Accordingly, the regulatory definition of
“manufacture” for this rule includes
importation. Since “manufacture” is
itself defined at 40 CFR 710.3(d) and at
TSCA section 3(9) (15 U.S.C. 2602(9)) to
include “import,” it is clear that
importers are a subset of manufacturers.
All references to manufacturing in this
document should be understood to also
encompass importing. Where EPA’s
intent is to specifically refer to domestic
manufacturing or importing (both
activities constitute ‘“manufacture’),
this rule will do so expressly.

B. What is the agency’s authority for
taking this action?

EPA is proposing this rule pursuant to
the authority in TSCA section 8(b), 15
U.S.C. 2607(b). See also the discussion
in Unit ILB.

In addition, the Paperwork Reduction
Act (PRA), 44 U.S.C. 3501 et seq.,
requires Federal agencies to manage
information resources to reduce
information collection burdens on the
public (including through the use of
automated collection techniques or
other forms of information technology);
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increase program efficiency and
effectiveness; and improve the integrity,
quality, and utility of information to all
users within and outside an agency,
including capabilities for ensuring
dissemination of public information,
public access to Federal Government
information, and protections for privacy
and security (44 U.S.C. 3506).

TSCA section 2 expresses the intent of
Congress that EPA carry out TSCA in a
reasonable and prudent manner and in
consideration of the impacts that any
action taken under TSCA may have on
the environment, the economy, and
society. EPA is proposing to manage and
leverage its information resources,
including information technology, to
require the use of electronic reporting to
implement this proposed rulemaking in
a reasonable and prudent manner.

C. What action is the agency taking?

Pursuant to TSCA sections 8(b)(4)(C)
through (E), EPA is proposing to amend
40 CFR part 710 to establish a new
subpart C that sets forth the Agency’s
plan to review certain CBI claims to
protect the specific chemical identities
of substances on the confidential
portion of the TSCA Inventory. The CBI
claims that would be reviewed under
this plan are those that were asserted on
NOA Form A'’s filed in accordance with
the requirements in the Active-Inactive
rule (40 CFR part 710, subpart B).

In accordance with TSCA section
8(b)(4)(D), EPA is proposing
substantiation requirements for
manufacturers (including importers)
and processors who filed NOA Form A’s
with assertions that they seek to
maintain CBI claims to protect the
specific chemical identities of chemical
substances on the confidential portion
of the TSCA Inventory. Manufacturers
and processors who provided
substantiations pursuant to the
voluntary substantiation process in the
Active-Inactive rule NOA collection, or
who identify a previous substantiation
for the claim made to EPA during the 5-
year period ending on the substantiation
deadline specified by EPA, would be
exempt from this requirement. EPA
would review each specific chemical
identity CBI claim and substantiation,
and approve or deny each claim
consistent with the procedures and
substantive criteria in TSCA sections
8(b)(4) and 14 and 40 CFR part 2,
subpart B. Also included in this
proposed rule are provisions clarifying
the duration of protection for approved
CBI claims, and providing for the
publication of annual review goals and
results.

As described in Unit IIL.D., EPA is
proposing to apply the electronic

reporting requirement at 40 CFR 710.39
to the substantiation requirements of the
CBI review plan. The Agency is
proposing to require submitters to use
EPA’s Central Data Exchange (CDX), the
Agency’s electronic reporting portal, for
reporting information.

D. Why is the agency taking this action?

TSCA section 8(b)(4)(C) requires EPA
to promulgate a rule that establishes a
plan to review all CBI claims to protect
the specific chemical identities of
chemical substances on the confidential
portion of the TSCA Inventory that were
asserted in an NOA Form A pursuant to
the Active-Inactive rule. This proposed
rule is a follow-on regulation to the
Active-Inactive rule that would require
substantiation of CBI claims for specific
chemical identity from any reporters
who asserted such a claim as part of the
NOA Form A submission, but did not
provide (voluntary) upfront
substantiation at that time. TSCA
section 8(b)(4)(C) further requires EPA
to promulgate this rule not later than
one year after the date that the Agency
published the first TSCA Inventory
containing all “active’” substance
designations. EPA announced the
release of the updated TSCA Inventory
on February 19, 2019. To download the
public version of the TSCA Inventory,
get more information about the TSCA
Inventory Notification (Active-Inactive)
Requirements rule, or requirements to
notify EPA going forward, go to https://
www.epa.gov/tsca-inventory.

E. What are the estimated incremental
impacts of this action?

EPA has evaluated the potential costs
of establishing the proposed reporting
requirements for manufacturers and
processors. An economic analysis titled
“Economic Analysis for the Proposed
Rule: Procedures for Review of CBI
Claims for the Identity of Chemicals on
the TSCA Inventory” has been prepared
for the proposed rule, is available in the
docket, and is briefly summarized here
(Ref. 3). The proposed rule requirements
involve a one-time reporting effort with
activities that are the same, or similar to
those in the Active-Inactive rule. All
respondents would already have
submitted at least one NOA under the
Active-Inactive rule, and therefore
should know whether any actions are
necessary under this proposed rule.
Moreover, an exemption included in
this proposed rule would allow certain
submitters to reference a previously
submitted chemical identity CBI
substantiation (in the last five years), in
lieu of providing a full CBI
substantiation for the NOA Form A
chemical identity information.

Companies potentially affected by this
proposed rule fall into three groups of
potential NOA Form A reporters who
made a CBI claim for a specific chemical
identity. The first group (Group (1))
consists of those reporters who already
voluntarily submitted upfront CBI
substantiation as part of the NOA
submission process, who therefore do
not need to take further action. The
second group (Group (2)) consists of
those reporters who will be able to use
the exemption offered under this
proposed rule by referencing a previous
substantiation, such as one submitted
through the 2016 Chemical Data
Reporting (CDR) rule (40 CFR part 711).
The third group (Group (3)) consists of
the remaining reporters who did not
submit prior chemical identity CBI
substantiations and would be required
to provide full substantiation as
proposed in this rule. The average
incremental burden and cost estimates
include rule familiarization,
recordkeeping and submission of
applicable CBI substantiations (i.e., one-
time form completion). For Group (1),
the burden and costs for this group are
minimal and were not calculated
because the reporters have already
voluntarily submitted upfront CBI
substantiation as part of the NOA
submission process for the Active-
Inactive rule and would not need to take
further action. For Group (2), the
average burden and costs per company
are estimated at 5.1 hours and $390,
respectively per submission (involving
on average four chemicals per
company), for rule familiarization and
substantiation using a previous
reference. For Group (3), the average
burden and costs per company are
estimated at 34.1 hours, and $2,641
respectively per submission (involving
on average 27 chemicals per company),
for rule familiarization and full
substantiation. An estimated 126
companies would be expected to report,
with an estimated 23 companies in
Group (2), and 103 companies in Group
(3), resulting in an estimated total
incremental burden and costs expected
over 60 days of 3,629 hours and
$280,981 for this proposed rule (Ref. 3).

F. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI in a CD—
ROM or other electronic media that you
mail to EPA, mark the outside of the
media as CBI and then identify
electronically within the media the
specific information that is claimed as
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CBI. In addition to one complete version
of the comment that includes
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket. Information so marked will not
be disclosed except in accordance with
procedures set forth in 40 CFR part 2,
subpart B.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
commenting-epa-dockets.html.

II. Background

A. The TSCA Inventory and Active-
Inactive Rule

EPA is required under TSCA section
8(b) to compile and keep current a list
of chemical substances manufactured or
processed in the United States. This list,
the TSCA Chemical Substance
Inventory (TSCA Inventory), is EPA’s
comprehensive list of confidential and
non-confidential substances
manufactured or processed in the
United States for nonexempt
commercial purposes (Ref. 4). EPA
promulgated the Active-Inactive rule to
obtain the information necessary for
EPA to designate as “active” chemical
substances that had been manufactured
or processed for a nonexempt
commercial purpose during the 10-year
time period ending on June 21, 2016.
Respondents (manufacturers and
processors) reported these chemical
substances through the process set forth
in 40 CFR part 710, subpart B, by filing
an NOA Form A with EPA. Consistent
with TSCA section 8(b)(4)(B)(ii),
respondents who manufactured or
processed an active chemical substance
listed on the confidential portion of the
TSCA Inventory prior to June 22, 2016,
could seek to maintain an existing claim
for protection against disclosure of the
specific chemical identity of the
substance as confidential by voluntarily
filing an NOA Form A that included
such request. Through this process
established in 40 CFR 710.37(a),
manufacturers and processors secured
an opportunity to maintain the
confidential status of a specific
chemical identity on the confidential
portion of the TSCA Inventory.

B. Statutory Requirements for the CBI
Review Plan

TSCA section 8(b)(4)(C) requires EPA
to promulgate a rule establishing a plan
to review all CBI claims to protect the
specific chemical identities of chemical
substances on the confidential portion
of the TSCA Inventory that were

asserted in an NOA Form A. TSCA
requires that EPA promulgate this rule
not later than one year after the
publication of the first TSCA Inventory
containing all “active” substance
designations (TSCA section 8(b)(4)(C)).
TSCA also requires the Agency to
implement the CBI review plan so as to
complete all CBI claim reviews not later
than five years after such TSCA
Inventory publication, with the
possibility of a two-year extension
(TSCA section 8(b)(4)(E)). Since the
updated TSCA Inventory was released
on February 19, 2019, the deadline for
issuing a final rule is February 19, 2020,
and the deadline for completing all the
CBI claim reviews is February 19, 2024.
If EPA determines in the future to
invoke the 2-year extension under
TSCA, the deadline for completing all
the CBI claim reviews would then
become February 19, 2026.

Other types ot CBI claims are outside
the scope of the review plan under
TSCA section 8(b)(4)(C) through (E), and
hence are outside the scope of this
proposed rule. Those claims are
governed by other statutory and
regulatory provisions. Substantiation
and review of GBI claims for other data
elements in an NOA Form A are
governed by TSCA section 14(g) and 40
CFR 710.37(b) and (c)(1). Substantiation
and review of CBI claims for specific
chemical identity in an NOA Form B—
a forward-looking reporting form
required when reintroducing an
“inactive” chemical substance into U.S.
commerce for a nonexempt commercial
purpose—are governed by TSCA section
8(b)(5) and 40 CFR 710.37(a)(2).

TSCA section 8(b)(4)(D) provides the
parameters of the review plan for
specific chemical identity CBI claims
asserted in NOA Form A’s.

1. Requirement to provide
substantiations. TSCA section
8(b)(4)(D)(i) provides that in
establishing the review plan, EPA must
require all manufacturers and
processors to substantiate their CBI
claims for specific chemical identities in
accordance with TSCA section 14 and at
a time specified by EPA, unless the
manufacturer or processor has
previously substantiated the claim in a
submission made to EPA during the 5-
year period ending on the substantiation
deadline specified by EPA.

2. EPA review of confidentiality
claims and substantiations. TSCA
section 8(b)(4)(D)(ii) requires that EPA
review each CBI claim and
substantiation for a specific chemical
identity to determine if such claim
qualifies for protection from disclosure.
The Agency must then approve or deny
each claim. TSCA section

8(b)(4)(D)(ii)(I11) further provides that if
the information is approved for CBI
status, then, except as otherwise
provided in TSCA sections 8 and 14,
EPA must protect such information from
disclosure for a period of 10 years,
unless the claim is withdrawn, or EPA
becomes aware that the information
does not qualify for protection from
disclosure, in which latter case EPA
must take the actions described in TSCA
section 14(g)(2) (i.e., to notify the
claimant of EPA’s intent to disclose the
information).

3. Completion of reviews. TSCA
section 8(b)(4)(E) provides that the
Agency must implement the review
plan so as to complete all of the reviews
not later than five years after the date on
which the Agency has compiled the
initial list of active substances. With
adequate public justification, the
Agency may extend the deadline for
completion of reviews for not more than
two years.

4. Posting of annual goals and
numbers of reviews completed. TSCA
section 8(b)(4)(E) further requires that at
the beginning of each year, EPA publish
an annual goal for reviews and the
number of reviews completed in the
prior year.

5. Record retention requirement.
TSCA section 8(b)(9)(B) provides that
records relevant to compliance with this
rule must be retained for a period of 5
years beginning on the last day of the
submission period.

III. Summary of Proposed Rule

The TSCA section 8(b)(4)(D) and (E)
provisions regarding the Review Plan
are prescriptive and the proposed rule
closely follows the statutory text.

A. What confidentiality claims for
specific chemical identities would be
substantiated under this rule?

1. CBI claims subject to
substantiation. Subject to the
exemptions described in this unit, the
substantiation requirement in this
proposed rule would apply to all CBI
claims for specific chemical identities
that manufacturers or processors
requested to maintain in NOA Form A’s
filed in accordance with the Active-
Inactive rule.

2. Exemptions from substantiation
requirement. Pursuant to TSCA section
8(b)(4)(D), EPA is proposing exemptions
from the requirement to submit new
substantiation in certain cases where the
CBI claims have already been
substantiated in a recent submission to
EPA. The proposed exemptions would
be available to manufacturers or
processors who provided
substantiations for specific chemical
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identity CBI claims either: (1) Pursuant
to the voluntary substantiation process
associated with the Active-Inactive rule,
or (2) in another submission made to
EPA less than five years before the
substantiation deadline that will be set
in the final rule.

For those manufacturers or processors
who filed voluntary substantiations
with their NOA Form A’s pursuant to
the process set forth in the Active-
Inactive rule, codified at 40 CFR
710.37(a)(1), no further action would be
required. Those persons would
automatically be deemed exempt from
the substantiation requirement under
this proposed rule.

EPA is proposing to require
manufacturers and processors who wish
to establish eligibility for an exemption
based upon any other recently-
submitted substantiation to report and
identify for EPA the following about
that recently-submitted substantiation:
Submission date; submission type; and
case number, transaction ID, or
equivalent identifier that uniquely
identifies the previous submission that
includes the substantiation upon which
the manufacturer or processor is relying.

Previously submitted substantiations
might include, for example, those
submitted pursuant to a regulatory up-
front substantiation requirement (such
as 40 CFR 711.30(b)(1) or 40 CFR
720.85(b)(3)(iv)), the statutory
substantiation requirement at TSCA
section 14(c)(3) (see 82 FR 6522, January
19, 2017), or the comment process
described in 40 CFR 2.204(e).

B. When would substantiation be
required?

EPA is proposing to require that all
substantiations be filed not later than 90
days after the effective date of the final
rule. EPA is proposing the same filing
deadline for submissions identifying a
previously submitted substantiation for
purposes of establishing eligibility for
an exemption. If a substantiation or
notice of prior CBI substantiation was
not filed within the 90-day filing period
in accordance with all requirements of
this proposed rule or voluntarily filed in
accordance with all requirements of 40
CFR 710.37(a)(1), EPA is proposing to
consider the confidentiality claim to be
deficient and would treat the specific
chemical identity as not subject to a
confidentiality claim, such that EPA
may make the information public
without further notice. This treatment of
unsubstantiated confidentiality claims
as deficient would be consistent with
how EPA has handled unsubstantiated
confidentiality claims in other
regulations, e.g., 40 CFR 710.37(a)(2)
and (b) (Active-Inactive rule) and 40

CFR 711.30(e) (Chemical Data Reporting
rule). EPA nevertheless requests
comment on the validity of making this
information public without further
notice, particularly where a claimant
may have previously submitted a
substantiation to EPA less than five
years before the substantiation deadline
that will be set in the final rule, but
failed to report and identify that
previously-submitted substantiation to
EPA within the 90-day filing period.

C. How would CBI claims be
substantiated?

EPA is proposing to require that non-
exempt manufacturers and processors
substantiate any CBI claim for a specific
chemical identity that they requested to
maintain in an NOA Form A by
submitting answers to the questions
identified in Unit II.C.1, by providing
the certification statement identified in
Unit I11.C.2, and by requiring that the
submission be signed and dated by an
authorized official.

1. Substantiation questions. a. Do you
believe that the information is exempt
from substantiation pursuant to TSCA
section 14(c)(2)? If you answered yes,
you must individually identify the
specific information claimed as
confidential and specify the applicable
exemption(s).

b. Will disclosure of the information
likely result in substantial harm to your
business’s competitive position? If you
answered yes, describe with specificity
the substantial harmful effects that
would likely result to your competitive
position if the information is made
available to the public.

c. To the extent your business has
disclosed the information to others
(both internally and externally), what
precautions has your business taken?
Identify the measures or internal
controls your business has taken to
protect the information claimed as
confidential: Non-disclosure agreement
required prior to access; access is
limited to individuals with a need-to-
know; information is physically
secured; other internal control
measure(s). If yes, explain.

d. Does the information appear in any
public documents, including (but not
limited to) safety data sheets,
advertising or promotional material,
professional or trade publication, or any
other media or publications available to
the general public? If you answered yes,
explain why the information should be
treated as confidential.

e. Is the claim of confidentiality
intended to last less than 10 years? If so,
indicate the number of years (between
1-10 years) or the specific date/

occurrence after which the claim is
withdrawn.

f. Has EPA, another federal agency, or
court made any confidentiality
determination regarding information
associated with this chemical
substance? If you answered yes, explain
the outcome of that determination and
provide a copy of the previous
confidentiality determination or any
other information that will assist in
identifying the prior determination.

g. Is the confidential chemical
substance publicly known to have ever
been offered for commercial distribution
in the United States? If you answered
yes, explain why the information should
be treated as confidential.

2. Certification Statement. An
authorized official of a manufacturer or
processor substantiating a request to
maintain an existing claim of
confidentiality for specific chemical
identity would be required to certify
that the submission complies with the
requirements of the rule by signing and
dating the following certification
statement:

“I certify that all claims for confidentiality
made or sought to be maintained with this
submission are true and correct, and all
information submitted herein to substantiate
such claims is true and correct. Any knowing
and willful misrepresentation is subject to
criminal penalty pursuant to 18 U.S.C. 1001.
I further certify that it is true and correct that:

e My company has taken reasonable
measures to protect the confidentiality of the
information;

o Thave determined that the information is
not required to be disclosed or otherwise
made available to the public under any other
Federal law;

¢ T have a reasonable basis to conclude that
disclosure of the information is likely to
cause substantial harm to the competitive
position of my company; and

¢ T have a reasonable basis to believe that
the information is not readily discoverable
through reverse engineering.”

D. How would information be submitted
to EPA?

The proposed rule would require
persons submitting substantiations or
information on previously submitted
substantiations to follow the electronic
reporting procedures set forth in the
Active-Inactive rule at 40 CFR 710.39.
Any person submitting a substantiation
under this proposed rule could claim
any part or all of the substantiation as
confidential business information.
Submitters would be required to use
EPA’s electronic reporting portal,
Central Data Exchange (CDX), and EPA’s
web-based reporting tool, Chemical
Information Submission System (CISS).
Because all submitters under this
proposed rule would have previously



16830

Federal Register/Vol. 84, No. 78/Tuesday, April 23, 2019/Proposed Rules

filed NOA Form A’s under the Active-
Inactive rule using these electronic
reporting procedures, EPA expects that
all submitters are already registered
with CDX and familiar with the
electronic reporting procedures. EPA is
proposing mandatory electronic
reporting because it is expected to allow
for more efficient data transmittal,
support improved data quality, and
minimize respondent burden and
reduce EPA administrative costs
associated with information submission
and recordkeeping.

E. How would EPA review claims of
confidentiality for specific chemical
identities?

Consistent with how EPA handles the
review of other TSCA confidentiality
claims, EPA would carefully consider
the facts provided in the
substantiations, any pertinent
previously issued confidentiality
determinations, and other reasonably
available information that EPA finds
appropriate to determine the
information’s entitlement to
confidential treatment. See 40 CFR
2.204(f), 2.205(d)(2) and 2.306. EPA
would apply the substantive criteria for
confidentiality determinations set forth
in 40 CFR 2.208 and 2.306(g), which
provide in relevant part that information
is entitled to confidential treatment for
the benefit of a particular business if: (a)
The business has asserted a
confidentiality claim which has not
expired by its terms, nor been waived
nor withdrawn; (b) the business has
satisfactorily shown that it has taken
reasonable measures to protect the
confidentiality of the information, and
that it intends to continue to take such
measures; (c) the information is not, and
has not been, reasonably obtainable
without the business’s consent by other
persons (other than governmental
bodies) by use of legitimate means
(other than discovery based on a
showing of need in a judicial or quasi-
judicial proceeding); (d) no statute
specifically requires disclosure of the
information; and (e) the business has
satisfactorily shown that disclosure of
the information is likely to cause
substantial harm to the business’s
competitive position.

In instances where there are multiple
NOA Form A'’s asserting the
confidentiality of the same chemical
identity, the Agency may choose to
review these NOA Form A’s together as
a matter of efficiency.

In instances where a CBI claim is
denied, the Agency would notify the
submitter, in writing, of EPA’s intent to
disclose the specific chemical identity
and of EPA’s reasons for denying the

claim. The notice would be furnished by
certified mail (return receipt requested),
by personal delivery, or by other means
that allows verification of the fact and
date of receipt. EPA would not disclose
the specific chemical identity until the
date that is 30 days after the date on
which the submitter receives the denial
notice. Submitters can challenge EPA’s
denial of a GBI claim by commencing an
action to prevent disclosure in an
appropriate Federal district court. See
generally TSCA section 14(g) and 40
CFR 2.306(e). In instances where a CBI
claim is approved, EPA would so inform
the submitter, and the chemical
substance will be identified in
subsequent publications of the TSCA
Inventory by a unique identifier
assigned under TSCA section 14(g)(4),
in addition to the accession number,
generic name, and, if applicable,
premanufacture notice case number.
Further information about the
assignment and application of unique
identifiers for confidential chemical
substances may be found in the Federal
Register of June 27, 2018 (83 FR 30168).

F. Annual Review Goals and Results,
Extension

EPA is proposing to use the Agency’s
website to publish its annual goal for
reviews completed under this review
plan at the beginning of each calendar
year, starting with its goals for 2020,
which the Agency anticipates would be
posted in February 2020 on the Agency
web page. EPA is also proposing to track
the number of CBI reviews completed
under this review plan each year and is
proposing to use the Agency’s website
to publish that number at the beginning
of the following year, starting with the
number of reviews completed in 2020,
which the Agency anticipates would be
posted on the Agency web page in
February 2021. These activities will
address the requirements of TSCA
section 8(b)(4)(E)@i)(II).

EPA intends to implement the CBI
review plan described in this proposed
rule to complete reviews of all CBI
claims for specific chemical identities
not later than five years after the
publication of the first TSCA Inventory
containing all “‘active” substance
designations based on NOA Form A’s,
as required under TSCA section
8(b)(4)(E)(i). Since the initial list of
active substances published on February
19, 2019, EPA intends to complete all
reviews by February 19, 2024. EPA
intends the annual review goals to take
into consideration this target
completion date, the number of claims
needing review, and available resources.
Before the effective date of this rule’s
finalization, EPA may begin reviewing

and deciding claims that were
voluntarily substantiated under the
Active-Inactive rule (subject to the
outcome of pending litigation involving
that rule), or that appear to be clearly
not entitled to protection from
disclosure based upon other information
available to the Agency. TSCA section
14(i)(2) expressly permits EPA to
review, require (re)substantiation of,
and decide TSCA GBI claims before the
effective date of such rules applicable to
those claims as EPA may promulgate
after June 22, 2016. EPA believes that
TSCA section 14(i)(2) clearly authorizes
the Agency to begin its reviews under
TSCA section 8(b)(4) prior to
publication of this final rule, and that
doing so is appropriate in light of the
Congressionally-mandated timeline for
the completion of reviews.

TSCA section 8(b)(4)(E)(ii)(I) provides
that after an adequate public
justification, the Agency may extend the
five-year deadline for completion of
reviews for not more than two
additional years. While the Agency does
not currently anticipate a need for an
extension, possible justifications for an
extension might include, among other
things, competing TSCA obligations
which prevent the Agency from
completing the reviews within five
years, intervening events that divert the
Agency’s resources from completing the
required reviews, or litigation involving
the claim substantiation and review
process that may delay EPA’s
commencement of CBI claim reviews.
Should an extension become necessary,
EPA is proposing to announce the
extension and its justification to the
public via a notice in the Federal
Register.

G. Duration of Protection From
Disclosure

TSCA section 8(b)(4)(D)(ii)(III)
provides that specific chemical
identities for which EPA has approved
a CBI claim under TSCA section
8(b)(4)(D) must be protected from
disclosure for a period of 10 years,
unless, prior to the expiration of that
period, the claimant notifies EPA that
they are withdrawing the confidentiality
claim, in which case the Agency cannot
protect the information from disclosure;
or the Agency otherwise becomes aware
that the information does not qualify for
protection from disclosure, in which
case the Agency must take the actions
described in TSCA section 14(g)(2) (i.e.,
to notify the claimant of EPA’s intent to
disclose the information). TSCA section
8(b)(4)(D)(ii)(I1T) does not explicitly state
when the 10-year period of protection
begins, but TSCA section 8(b)(4)(D)(ii)
provides as a general matter that EPA’s
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actions under the review plan must be
“in accordance with section 14.” Under
TSCA section 14(e)(1)(B)(i), as amended
on June 22, 2016, the duration of
protection from disclosure lasts “for a
period of 10 years from the date on
which the person asserts the claim with
respect to the information submitted to
the Administrator.”

Notably, all specific chemical identity
CBI claims subject to review under
TSCA section 8(b)(4) and this proposed
rule had already been asserted by one or
more persons prior to June 22, 2016,
resulting in the placement of the
chemical substance on the confidential
portion of the TSCA Inventory. Pursuant
to TSCA section 8(b)(4)(B)(ii) and the
Active-Inactive rule, manufacturers and
processors submitting NOA Form A’s
were only permitted to indicate that
they seek to maintain an existing claim
for protection against disclosure of the
specific chemical identity of the
chemical substance. TSCA section
8(b)(4)(C) describes these requests to
maintain existing claims as “claims . . .
asserted pursuant to [TSCA section
8(b)(4)(B)],” and TSCA section
8(b)(4)(D)(i) refers to “manufacturers or
processors asserting claims under
[TSCA section 8(b)(4)(B)]” (emphasis
added). Thus, EPA believes Congress
intended that the filing date of the
request seeking to maintain the CBI
claim (i.e., the filing date of the NOA
Form A) may function as the date of
claim assertion for purposes of
determining the period of protection
from disclosure. However, in cases
where the same specific chemical
identity was subject to a CBI claim in
another submission filed on or after
June 22, 2016, EPA believes it would be
incongruous to effectively re-start the
10-year period of protection from
disclosure based upon the subsequent
submission of a request (i.e., an NOA
Form A) seeking to maintain that claim.
Accordingly, EPA proposes to interpret
the date of assertion for purposes of
calculating the duration of protection
under TSCA section 8(b)(4)(D)(ii)(III) as
the date of submission of the first filing
in which the specific chemical identity
was claimed as CBI after June 22, 2016.
This interpretation would impact the
calculation of the period of protection
from disclosure where there are
multiple submitters of the NOA Form A
that are asserting confidentiality claims
on the same specific chemical identity,
as well as where one or more submitters
of information to EPA outside the
context of the NOA Form A has asserted
a specific chemical identity
confidentiality claim after June 22,
2016. Companies will be notified of the

date from which the 10-year period of
protection will be calculated.

For example, if on July 1, 2016, a
company addressing a CDR rule
reporting requirement filed a report for
a subject chemical substance and
asserted a CBI claim for the specific
chemical identity, and if EPA
subsequently approved the company’s
confidentiality claim, then the 10-year
time period of protection from
disclosure would begin on July 1, 2016.
If that company subsequently filed an
NOA Form A on January 1, 2018 and
sought to maintain the confidentiality
claim for that specific chemical identity,
and if EPA subsequently approved that
claim, the 10-year period of protection
from disclosure would continue to run
from July 1, 2016, and would not restart
on the date of NOA filing. If a second
company then filed an NOA Form A on
February 1, 2018 seeking to maintain a
CBI claim for that same specific
chemical identity, and the second
company’s claim were approved, the 10-
year period of protection from
disclosure would still run from July 1,
2016. In cases where an NOA Form A
was the first submission to assert the
CBI claim for a specific chemical
identity after June 22, 2016, the 10-year
period of protection for an approved
claim would begin on the date of that
NOA filing.

H. What are the record retention
requirements?

EPA is proposing to require that
persons subject to the finalized rule
retain records that document any
information reported to EPA. The
proposed rule would require such
records to be retained for a period of 5
years beginning on the last day of the
submission period, which is consistent
with the statutory mandate in TSCA
section 8(b)(9)(B).

IV. Request for Comments

EPA is seeking public comment on all
aspects of this proposed rule, including
filing requirements, the exemptions
process, annual goal setting, duration of
protection from disclosure, Agency
reviews, economic burden, and the
scope of the substantiation questions
described in Unit III.C and referenced in
the proposed regulatory text at section
710.45, as well as other issues discussed
in this document.

V. References

The following is a listing of the
documents that are specifically
referenced in this document. The docket
includes these references and other
information considered by EPA,
including documents that are referenced

within the documents that are included
in the docket, even if the referenced
document is not physically located in
the docket. For assistance in locating
these other documents, please consult
the technical contact listed under FOR
FURTHER INFORMATION CONTACT.

1. EPA. TSCA Inventory Notification
(Active-Inactive) Requirements Rule. Federal
Register, 82 FR 37520, August 11, 2017
(FRL—-9964-22).

2. EPA. Notice of Activity Form A; Final,
2017.

3. EPA. Economic Analysis for the
Proposed Rule: Procedures for Review of CBI
Claims for the Identity of Chemicals on the
TSCA Inventory—RIN 2070-AK21—Office of
Pollution Protection and Toxics. Washington,
DC, February 2019.

4. EPA. TSCA Chemical Substance
Inventory. 2018. https://www.epa.gov/tsca-
inventory/how-access-tsca-inventory.

5. EPA. ICR No. 2594.01 Information
Collection Request for TSCA Review Plan
CBI Substantiation Supporting Statement for
a Request for OMB Review under the
Paperwork Reduction Act. February 2019.

VI. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review.

This action is a significant regulatory
action that was submitted to the Office
of Management and Budget (OMB) for
review under Executive Orders 12866
(58 FR 51735, October 4, 1993) and
13563 (76 FR 3821, ]anuary 21, 2011).
Any changes made in response to OMB
recommendations have been
documented in the docket for this action
as required by section 6(a)(3)(E) of
Executive Order 12866.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is expected to be subject
to the requirements for regulatory
actions specified in Executive Order
13771 (82 FR 9339, February 3, 2017).
EPA prepared an analysis of the
estimated costs and benefits associated
with this action (Economic Analysis,
Ref. 3), which is available in the docket
and is summarized in Unit LE.

C. Paperwork Reduction Act (PRA)

The information collection activities
in this proposed rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the PRA, 44 U.S.C. 3501 et seq. The
Information Collection Request (ICR)
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document that the EPA prepared has
been assigned EPA ICR number ICR No.
2594.01 and OMB Control No. 2070-
NEW (Ref. 5). You can find a copy of the
ICR in the docket for this rule, and it is
briefly summarized here.

The reporting requirements identified
in the proposed rule would provide EPA
with information necessary to evaluate
confidentiality claims and determine
whether the claims qualify for
protection from disclosure.
Manufacturers and processors who
provided substantiations pursuant to the
voluntary substantiation process in the
Active-Inactive rule NOA collection
would be exempt from the proposed
substantiation requirements. EPA would
review each specific chemical identity
CBI claim and substantiation, and
approve or deny each claim consistent
with the procedures and substantive
criteria in TSCA sections 8(b)(4) and 14
and 40 CFR part 2, subpart B.

Respondent’s obligation to respond:
Mandatory.

Frequency of response: Once per
chemical.

Estimated total number of potential
respondents: 126.

Estimated total burden: 3,629 hours
(one time). Burden is defined at 5 CFR
1320.3(b).

Estimated total costs: $ 280,981 (one
time), includes no annualized capital
investment or maintenance and
operational costs.

Under PRA, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers are
displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers for
certain EPA regulations is consolidated
in 40 CFR part 9.

Submit your comments on the
Agency’s need for this information, the
accuracy of the provided burden
estimates and any suggested methods
for minimizing respondent burden to
EPA using the docket identified at the
beginning of this proposed rule. You
may also send your ICR-related
comments to OMB’s Office of
Information and Regulatory Affairs via
email to OIRA_submission@
omb.eop.gov, Attention: Desk Officer for
EPA. Since OMB is required to make a
decision concerning the ICR between 30
and 60 days after receipt, OMB must
receive comments no later than May 23,
2019. EPA will respond to any ICR-
related comments in the final rule.

D. Regulatory Flexibility Act (RFA)

Pursuant to section 605(b) of the RFA,
5 U.S.C. 601 et seq., I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. The small
entities subject to the requirements of
this action are manufacturers (including
importers) and processors of chemical
substances. EPA estimates that a total of
126 companies are expected to be
impacted by this proposed rule, of
which 121 are identified as small
entities. Given the estimated per
submission burden and costs range from
5.1 hours and $390 (for Group (2)) to
34.1 hours and $ 2,640 (for Group (3)),
as presented in Unit 1.E. EPA has
determined that all 121 of the identified
small entities considered in this
analysis will experience an impact of
less than 1% of revenues.

In the affected universe of small
entities, there are two groups of entities
affected by this proposed rule (Groups
(2) and (3)), based on the extent of
substantiation information involved in
the submission. Entities of Group (3) are
expected to incur the highest burden
under this proposed rule, as they are
required to submit full confidentiality
substantiations (each submission
involving an average of 27 chemicals
per entity) in response to the regulatory
requirements. As a conservative
approach, in this small entity analysis
the higher unit cost from Group (3), as
the most affected group, is applied to all
small entities. Details of this analysis
are included in the accompanying
Economic Analysis for this proposed
rule (Ref. 3).

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action is not expected
to impose enforceable duty on any state,
local or tribal governments, and the
requirements imposed on the private
sector are not expected to result in
annual expenditures of $100 million or
more for the private sector. As such,
EPA has determined that the
requirements of UMRA sections 202,
203, 204, or 205 do not apply to this
action.

F. Executive Order 13132: Federalism

This action does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999). It will not have substantial direct
effects on the states, on the relationship
between the national government and

the states, or on the distribution of
power and responsibilities among the
various levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes. Thus,
E.O. 13175 does not apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997), as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of Executive Order
13045 has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not likely to have a
significant adverse effect on energy
supply, distribution, or use.

J. National Technology Transfer and
Advancement Act (NTTAA)

Since this action does not involve any
technical standards, NTTAA section
12(d), 15 U.S.C. 272 note, does not
apply to this action.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994), because it does not
establish an environmental health or
safety standard. This action establishes
an information requirement and does
not affect the level of protection
provided to human health or the
environment.
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List of Subjects in 40 CFR Part 710

Environmental Protection, Chemicals,
Confidential Business Information,
Hazardous substances, Reporting and
Recordkeeping Requirements.

Dated: April 10, 2019.
Andrew R. Wheeler,
Administrator.

Therefore, it is proposed that 40 CFR
chapter I be amended as follows:

PART 710—COMPILATION OF THE
TSCA CHEMICAL SUBSTANCE
INVENTORY

m 1. The authority citation for part 710
continues to read as follows:

Authority: 15 U.S.C. 2607(a) and (b).
m 2. Add subpart C to read as follows:

Subpart C—Review Plan

Sec.

710.41 Scope.

710.43 Persons subject to substantiation
requirement.

710.45 Contents of substantiation.

710.47 When to submit substantiation or
information on previous substantiation.

710.49 No confidentiality claim.

710.51 Electronic filing.

710.53 Record-keeping requirements.

710.55 Claim review, duration of
protection, TSCA Inventory
maintenance, posting results, and
extension.

§710.41 Scope.

This part applies to the substantiation
and review of claims of confidentiality
asserted in Notices of Activity Form A
to protect the specific chemical
identities of chemical substances.

§710.43 Persons subject to substantiation
requirement.

(a) Any person who filed a Notice of
Activity Form A requesting to maintain
an existing confidentiality claim for a
specific chemical identity must
substantiate that confidentiality claim as
specified in §§ 710.45 and 710.47 unless
eligible for an exemption.

(b) Exemptions. (1) Any person who
completed the voluntary substantiation
process set forth in § 710.37(a)(1) by
submitting with the Notice of Activity
Form A answers to the questions in
§710.37(c)(1) and (2), signed and dated
by an authorized official, and
completing the certification statement
for claims specified in § 710.37(e), is
exempt from the substantiation
requirement of this subpart.

(2) A person who has previously
substantiated the confidentiality claim
for a specific chemical identity that the
person requested to maintain in a Notice
of Activity Form A is exempt from the

substantiation requirement of this
subpart if both of the following
conditions are met:

(i) The previous substantiation was
submitted to EPA on or after [insert date
five years before the date that is 90 days
after effective date of final rule]; and

(ii) The person reports to EPA the
submission date; submission type; and
case number, transaction ID, or
equivalent identifier for the previous
submission that contained the
substantiation, not later than the
deadline specified in §710.47.

§710.45 Contents of substantiation.

A person substantiating a
confidentiality claim for a specific
chemical identity must submit answers
to the questions in §710.37(c)(1) and
(2), signed and dated by an authorized
official, and complete the certification
statement in § 710.37(e). If any of the
information contained in the answers to
the questions listed in § 710.37(c)(1) or
(2) is claimed as confidential, the
submitter must clearly indicate such by
marking the substantiation as
confidential business information.

§710.47 When to submit substantiation or
information on previous substantiation.

(a) All persons required to
substantiate a confidentiality claim
pursuant to § 710.43(a) must submit
their substantiation not later than [insert
date that is 90 days after effective date
of final rule].

(b) All persons who seek an
exemption under § 710.43(b)(2) must
submit the information specified in
§710.43(b)(2)(iii) not later than [date
that is 90 days after effective date of
final rule].

§710.49 No confidentiality claim.

If substantiation required under
§710.43(a) is not submitted to EPA in
accordance with the provisions of this
subpart, and no exemption under
§710.43(b) applies, EPA will consider
the confidentiality claim as deficient, so
that the specific chemical identity is not
subject to a confidentiality claim, and
EPA may make the information public
without further notice to the Notice of
Activity Form A submitter.

§710.51 Electronic filing.

EPA will accept information
submitted under this subpart only if
submitted in accordance with §710.39.

§710.53 Record-keeping requirements.

Each person who is subject to this
part must retain records that document
any information reported to EPA.
Records must be retained for a period of
5 years beginning on the last day of the
submission period.

§710.55 Claim review, duration of
protection, TSCA Inventory maintenance,
posting results, and extension.

(a) Review criteria and procedures.
Except as set forth in this subpart,
confidentiality claims for specific
chemical identities asserted in Notices
of Activity Form A will be reviewed and
approved or denied in accordance with
the criteria and procedures in 40 CFR
part 2, subpart B.

(b) Duration of protection from
disclosure. Except as provided in 40
CFR part 2, subpart B, and section 14 of
TSCA, a specific chemical identity that
is the subject of an approved
confidentiality claim under this subpart
will be protected from disclosure for a
period of 10 years from the date on
which the confidentiality claim was first
asserted by any submitter after June 22,
2016, unless, prior to the expiration of
the period, the claimant notifies EPA
that the person is withdrawing the
confidentiality claim, in which case
EPA will not protect the information
from disclosure; or EPA otherwise
becomes aware that the information
does not qualify for protection from
disclosure, in which case EPA will take
the actions described in TSCA section
14(g)(2) to notify the claimant of EPA’s
intent to disclose the information.

(c) Updating the TSCA Inventory. EPA
will periodically update the TSCA
Inventory based on the results of the
reviews of the confidentiality claims
asserted in Notices of Activity Form A.

(d) Posting of annual goals and
numbers of reviews completed. At the
beginning of each calendar year, EPA
will publish an annual goal for reviews
and the number of reviews completed in
the prior year on the Agency website.
Determination of annual review goals
will take into consideration the number
of claims needing review, available
resources, and a target completion date
for all reviews under this subpart not
later than February 19, 2024.

(e) Extension. If EPA determines that
the target completion date in paragraph
(d) of this section cannot be met based
on the number of claims needing review
and the available resources, then EPA
will publish a document in the Federal
Register announcing the extension of
the deadline to complete its review of
all confidentiality claims under this
subpart for not more than two
additional years, together with an
explanation of the reasons for the
extension.

[FR Doc. 2019-07920 Filed 4-22-19; 8:45 am]

BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 406, 407, 422, 423, 431,
438, 457, 482, and 485

[CMS-9115-N]
RIN 0938-AT79

Medicare and Medicaid Programs;
Patient Protection and Affordable Care
Act; Interoperability and Patient
Access for Medicare Advantage
Organization and Medicaid Managed
Care Plans, State Medicaid Agencies,
CHIP Agencies and CHIP Managed
Care Entities, Issuers of Qualified
Health Plans in the Federally-facilitated
Exchanges and Health Care Providers;
Supplement and Extension of
Comment Period

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Proposed rule; supplement and
extension of comment period.

SUMMARY: This document extends the
comment period for the proposed rule
entitled ““Medicare and Medicaid
Programs; Patient Protection and
Affordable Care Act; Interoperability
and Patient Access for Medicare
Advantage Organization and Medicaid
Managed Care Plans, State Medicaid
Agencies, CHIP Agencies and CHIP
Managed Care Entities, Issuers of
Qualified Health Plans in the Federally-
facilitated Exchanges and Health Care
Providers” that appeared in the March
4, 2019 Federal Register. The comment
period for the proposed rule, which
would end on May 3, 2019, is extended
30 days to June 3, 2019. We additionally
note that based on public comments
received on this proposed rule, we will
adjust the effective dates of our policies
to allow for adequate implementation
timelines, as appropriate.
DATES: The comment period for the
proposed rule (84 FR 7610) is extended
to 5 p.m., eastern daylight time, on June
3, 2019.
ADDRESSES: You may submit comments
as outlined in the March 4, 2019
proposed rule (84 FR 7610). Please
choose only one method listed.
FOR FURTHER INFORMATION CONTACT:
Alexandra Mugge, (410) 786—4457, for
issues related to interoperability, CMS
health IT strategy, technical standards
and patient matching.

Natalie Albright, (410) 786—-1671, for
issues related to Medicare Advantage.

John Giles, (410) 786—1255, for issues
related to Medicaid.

Emily Pedneau, (301) 492—4448, for
issues related to Qualified Health Plans.

Meg Barry, (410) 786—1536, for issues
related to CHIP.

Thomas Novak, (202) 322-7235, for
issues related to trust exchange
networks and payer to payer
coordination.

Sharon Donovan, (410) 786—9187, for
issues related to federal-state data
exchange.

Daniel Riner, (410) 786—0237, for
issues related to Physician Compare.

Ashley Hain, (410) 786-7603, for
issues related to hospital public
reporting.

Melissa Singer, (410) 786—0365, for
issues related to provider directories.

CAPT Scott Cooper, USPHS, (410)
786—9465, for issues related to hospital
and critical access hospital conditions
of participation.

Lisa Bari, (410) 786—0087, for issues
related to advancing interoperability in
innovative models.

Russell Hendel, (410) 786—-0329, for
issues related to the Collection of
Information or the Regulation Impact
Analysis sections.

SUPPLEMENTARY INFORMATION: In the
“Medicare and Medicaid Programs;
Patient Protection and Affordable Care
Act; Interoperability and Patient Access
for Medicare Advantage Organization
and Medicaid Managed Care Plans,
State Medicaid Agencies, CHIP
Agencies and CHIP Managed Care
Entities, Issuers of Qualified Health
Plans in the Federally-facilitated
Exchanges and Health Care Providers”
proposed rule that appeared in the
March 4, 2019 Federal Register (84 FR
7610), we solicited public comments on
proposed policies that aim to move the
health care ecosystem in the direction of
interoperability, and to signal our
commitment to the vision set out in the
21st Century Cures Act and Executive
Order 13813 to improve access to, and
the quality of, information that
Americans need to make informed
health care decisions, including data
about health care prices and outcomes,
while minimizing reporting burdens on
affected plans, health care providers, or
payers.

Since the issuance of the proposed
rule, we have received inquiries from a
variety of stakeholders, including
healthcare provider organizations and
industry representatives requesting an
extension to the comment period. In
order to maximize the opportunity for
the public to provide meaningful input
to CMS, we believe that it is important
to allow additional time for the public
to prepare comments on the proposed
rule. In addition, we believe that

granting an extension to the public
comment period in this instance would
further our overall objective to obtain
public input on the proposed provisions
to move the health care ecosystem in the
direction of interoperability. Therefore,
we are extending the comment period
for the proposed rule for an additional
30 days.

While we believe it is in the best
interest of the public and our proposed
policies to extend the comment period
for this proposed rule, we also
acknowledge that stakeholders require
appropriate implementation timelines
that could be impacted by this
extension. Therefore, we note that based
on public comments received on this
proposed rule, we will adjust the
effective dates of our policies to allow
for adequate implementation timelines
as appropriate.

Dated: April 18, 2019.
Seema Verma,

Administrator, Centers for Medicare &
Medicaid Services.

[FR Doc. 2019-08181 Filed 4-19-19; 8:45 am|
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 170 and 171
RIN 0955-AA01

21st Century Cures Act:
Interoperability, Information Blocking,
and the ONC Health IT Certification
Program

AGENCY: Office of the National
Coordinator for Health Information
Technology (ONC), Department of
Health and Human Services (HHS).
ACTION: Proposed rule; extension of
comment period.

SUMMARY: On March 4, 2019, the
Department of Health and Human
Services (HHS) published a proposed
rule that would implement certain
provisions of the 21st Century Cures
Act, including conditions and
maintenance of certification
requirements for health information
technology (health IT) developers under
the ONC Health IT Certification Program
(Program), the voluntary certification of
health IT for use by pediatric health care
providers, and reasonable and necessary
activities that do not constitute
information blocking. The comment
period for the rule was scheduled to
close on May 3, 2019. This document
extends the comment period for the
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proposed rule by 30 days to June 3,
2019.

DATES: The comment period for the
proposed rule published March 4, 2019,
at 84 FR 7424, is extended. Comments
must be received on or before June 3,
2019.

ADDRESSES: You may submit comments,
identified by RIN 0955—-AA01, by any of
the following methods (please do not
submit duplicate comments). Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

e Federal eRulemaking Portal: Follow
the instructions for submitting
comments. Attachments should be in
Microsoft Word, Microsoft Excel, or
Adobe PDF; however, we prefer
Microsoft Word. http://
www.regulations.gov.

e Regular, Express, or Overnight Mail:
Department of Health and Human
Services, Office of the National
Coordinator for Health Information
Technology, Attention: 21st Century
Cures Act: Interoperability, Information
Blocking, and the ONC Health IT
Certification Program Proposed Rule,
Mary E. Switzer Building, Mail Stop:
7033A, 330 C Street SW, Washington,
DC 20201. Please submit one original
and two copies.

e Hand Delivery or Courier: Office of
the National Coordinator for Health
Information Technology, Attention: 21st
Century Cures Act: Interoperability,
Information Blocking, and the ONC
Health IT Certification Program
Proposed Rule, Mary E. Switzer
Building, Mail Stop: 7033A, 330 C
Street SW, Washington, DC 20201.
Please submit one original and two
copies. (Because access to the interior of
the Mary E. Switzer Building is not
readily available to persons without
federal government identification,
commenters are encouraged to leave
their comments in the mail drop slots
located in the main lobby of the
building.)

Enhancing the Public Comment
Experience: To facilitate public
comment on this proposed rule, a copy
will be made available in Microsoft
Word format on ONC’s website (http://
www.healthit.gov). We believe this
version will make it easier for
commenters to access and copy portions

of the proposed rule for use in their
individual comments. Additionally, a
separate document (‘“public comment
template”) is available on ONC’s
website (http://www.healthit.gov) for the
public to use in providing comments on
the proposed rule. This document is
meant to provide the public with a
simple and organized way to submit
comments on proposals and respond to
specific questions posed in the
preamble of the proposed rule. While
use of this document is entirely
voluntary, we encourage commenters to
consider using the document in lieu of
unstructured comments, or to use it as
an addendum to narrative cover pages.
We believe that use of the document
may facilitate our review and
understanding of the comments
received.

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
a comment. Please do not include
anything in your comment submission
that you do not wish to share with the
general public. Such information
includes, but is not limited to: A
person’s social security number; date of
birth; driver’s license number; state
identification number or foreign country
equivalent; passport number; financial
account number; credit or debit card
number; any personal health
information; or any business
information that could be considered
proprietary. We will post all comments
that are received before the close of the
comment period at http://
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or the Department
of Health and Human Services, Office of
the National Coordinator for Health
Information Technology, Mary E.
Switzer Building, Mail Stop: 7033A, 330
C Street SW, Washington, DC 20201
(call ahead to the contact listed below
to arrange for inspection)..

FOR FURTHER INFORMATION CONTACT:
Michael Lipinski, Office of Policy,
Office of the National Coordinator for
Health Information Technology, 202—
690-7151.

SUPPLEMENTARY INFORMATION: In the
“21st Century Cures Act:
Interoperability, Information Blocking,
and the ONC Health IT Certification
Program” proposed rule that appeared
in the March 4, 2019 Federal Register
(84 FR 7424), we solicited public
comments on proposals to implement
certain provisions of the 21st Century
Cures Act, including conditions and
maintenance of certification
requirements for health information
technology (health IT) developers under
the ONC Health IT Certification Program
(Program), the voluntary certification of
health IT for use by pediatric health care
providers, and reasonable and necessary
activities that do not constitute
information blocking. The comment
period for the rule was scheduled to
close on May 3, 2019. This document
extends the comment period for the
proposed rule by 30 days until June 3,
2019.

To date, we have received comments
from organizations with broad
stakeholder representation requesting
that we extend the 60-day comment
period for the proposed rule. For
example, we have received comments
requesting more time from clinicians,
hospitals, health IT developers and
developer associations, professional
societies, researchers, quality
improvement organizations, health
plans, and patient advocacy
organizations. The commenters have
stated that due to the depth and
complexity of the policies proposed, it
is critical for the public to have
extended time in providing sufficient
and thoughtful comments to advance
shared goals and shape the
interoperability landscape. Based on
these public comments and the stated
goals of the proposed rule to improve
interoperability and patient access to
health information for the purposes of
promoting competition and better care,
we are extending the comment period
for the proposed rule for an additional
30 days.

Dated: April 18, 2019.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

[FR Doc. 2019-08178 Filed 4-19-19; 8:45 am]
BILLING CODE 4150-45-P
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DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to AGROSOURCE, INC. of
Tequesta, Florida, an exclusive license
to U.S. Patent No. 9,629,362,
“METHODS FOR KILLING INSECTS
USING METHYL BENZOATE,” issued
on APRIL 25, 2017.

DATES: Comments must be received on
or before May 23, 2019.

ADDRESSES: Send comments to: USDA,
ARS, Office of Technology Transfer,
5601 Sunnyside Avenue, Rm. 4-1174,
Beltsville, Maryland 20705-5131.

FOR FURTHER INFORMATION CONTACT:
Brian T. Nakanishi of the Office of
Technology Transfer at the Beltsville
address given above; telephone: 301—
504-5989.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights in
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as AGROSOURCE, INC. of
Tequesta, Florida has submitted a
complete and sufficient application for
a license. The prospective exclusive
license will be royalty-bearing and will
comply with the terms and conditions
of 35 U.S.C. 209 and 37 CFR 404.7. The
prospective exclusive license may be
granted unless, within thirty (30) days
from the date of this published Notice,
the Agricultural Research Service
receives written evidence and argument
which establishes that the grant of the
license would not be consistent with the

requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Mojdeh Bahar,

Assistant Administrator.

[FR Doc. 2019-08123 Filed 4-22-19; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 17, 2019.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
are requested regarding: (1) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, Washington,
DC; New Executive Office Building, 725

17th Street NW, Washington, DG, 20503.

Commenters are encouraged to submit
their comments to OMB via email to:
OIRA Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602.

Comments regarding these
information collections are best assured
of having their full effect if received by
May 23, 2019. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information

displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service
(NASS)

Title: List Sampling Frame Survey—
Substantive Change.

OMB Control Number: 0535-0140.

Summary of Collection: General
authority for these data collection
activities is granted under U.S. Code
Title 7, Section 2204 which specifies
that “The Secretary of Agriculture shall
procure and preserve all information
concerning agriculture which he can
obtain . . . . by the collection of
statistics . . .”. The primary objective of
the National Agricultural Statistics
Service (NASS) is to provide data users
with timely and reliable agricultural
production and economic statistics, as
well as environmental and specialty
agricultural related statistics. To
accomplish this objective, NASS relies
heavily on the use of sample surveys
statistically drawn from the “List
Sampling Frame.” The List Sampling
Frame is a database of names and
addresses, with control data, that
contains the components values from
which these samples can be drawn.

Most of the surveys that NASS
conducts are based on multiple frame
samples. This multi-frame concept
currently involves a List Frame, which
consists of names of all known farm
operators, and an Area Frame, which
consists of all land in the United States.
The Area Frame is used to measure
incompleteness in the List Frame.

Currently, NASS is approved to use
web-scraping to identify potential farm
operators who are not currently on the
NASS List Frame. The substantive
change that NASS is proposing,
involves adding an additional
questionnaire to the currently approved
docket. This is being done through the
June Area Research Project (JARP) pilot
study. The new questionnaire that is
being added, will be the second phase
of the JARP study. This two-phased
pilot study is designed to assess the
viability of replacing or reducing the
NASS Area Frame with a web-scraped
List Frame for the June Area Survey
(JAS). JARP’s second phase


mailto:OIRA_Submission@omb.eop.gov

Federal Register/Vol. 84, No. 78/Tuesday, April 23, 2019/ Notices

16837

questionnaire will be administered via
telephone, web and mail, thereby
reducing or possibly eliminating the
expensive in-person enumeration costs
which are needed for the current Area
Frame-based JAS.

The JARP study will be conducted in
four states (Kansas, Nebraska, New York
and Pennsylvania) in the summer of
2019. A parallel design study, also
called a parallel group study, will be
conducted. The “control” group will be
the 2019 JAS sample, which will be
drawn and analyzed using current
production processes. The ‘““treatment”
group will be the sample collected
within this pilot study. Data collected
for JARP will be used to evaluate the
efficacy of eliminating or reducing the
need for NASS’s Area Frame-based
SUTVEYS.

This substantive change will add an
additional 8,000 respondents and 1,697
hours of respondent burden to the
currently approved totals.

Need and Use of the Information: The
List Sampling Frame Surveys are used
to develop and maintain a complete list
of possible farm operations. Data from
criteria surveys are used to provide
control data for new records on the list
sampling frame. This information is
utilized to define the size of operation,
define sample populations and establish
eligibility for the Census of Agriculture.
New names and addresses of potential
farms are obtained on a regular basis
from growers association, other
government agencies and various
outside sources. The goal is to produce
for each State a relatively complete,
current, and unduplicated list of names
for statistical sampling for agricultural
operation surveys and the Census of
Agriculture. This information is used to
develop efficient sample designs, which
allows NASS the ability to draw
reduced sample sizes from the originally
large universe populations.

Description of Respondents: Farms.

Number of Respondents: 8,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,697.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-08091 Filed 4-22-19; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 18, 2019,
The Department of Agriculture has
submitted the following information

collection requirement(s) to Office of
Management and Budget (OMB) for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; (4) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by May 23, 2019 will
be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Rural Utilities Service

Title: 7 CFR 1730, Review Rating
Summary.

OMB Control Number: 0572-0025.

Summary of Collection: The Rural
Utilities Service (RUS) manages loan
programs in accordance with the Rural
Electrification Act (RE Act) of 1936, 7
U.S.C. 901 et seq., as amended. An
important part of safeguarding loan
security is to see that RUS financed
facilities are being responsible used,
adequately operated, and adequately
maintained. Future needs have to be
anticipated to ensure that facilities will
continue to produce revenue and loans
will be repaid as required by the RUS

mortgage. Regular periodic operations
and maintenance (O&M) review can
identify and correct inadequate O&M
practices before they cause extensive
harm to the system. Inadequate O&M
practices can result in public safety
hazards, increased power outages for
consumers, added expense for
emergency maintenance, and premature
aging of the borrower’s systems, which
could increase the loan security risk to
RUS.

Need and Use of the Information:
RUS will collect information using form
300 Review Rate Summary to identity
items that may be in need of additional
attention; to plan corrective actions
when needed; to budget funds and
manpower for needed work; and to
initiate ongoing programs as necessary
to avoid or minimize the need for
“catch-up” programs.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit.

Number of Respondents: 156.

Frequency of responses: Reporting:
On occasion.

Total Burden Hours: 624.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-08144 Filed 4-22—19; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Notice of Solicitation of Applications
for the Biorefinery, Renewable
Chemical, and Biobased Product
Manufacturing Assistance Program for
Federal Fiscal Year 2019; Amendment

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice of solicitation of
applications; amendment.

SUMMARY: The Rural Business-
Cooperative Service (the Agency)
published a notice in the Federal
Register on August 3, 2018, announcing
the acceptance of applications for funds
available under the Biorefinery,
Renewable Chemical, and Biobased
Product Manufacturing Assistance
Program for Fiscal Year (FY) 2019. The
Agricultural Improvement Act of 2018
(2018 Farm Bill) provides funding for
the program for FY 2019 and expands
the eligible technology definition. This
notice provides an amendment to
Section III. Eligibility Information,
subsection C. Eligible Projects, to
include the definition.
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FOR FURTHER INFORMATION CONTACT: For
information about this Notice, please
contact Aaron Morris, Assistant Deputy
Administrator, USDA Rural
Development, Energy Programs, 1400
Independence Avenue SW, Stop 3225,
Room 6901, Washington, DC 20250.
Telephone:(202) 720-1501. Email:
aaron.morris@wdc.usda.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register on August 3, 2018 (83
FR 38119), make the following
amendment:

In the third column on page 38120,
under Section III Eligibility Information,
subsection C. Eligible Projects, add the
following:

In addition, the Agricultural
Improvement Act of 2018 (2018 Farm
Bill), amends the definition of ‘eligible
technology’ to allow applicants to
submit for funding projects for the
development, construction and
retrofitting of commercial-scale
biorefineries using technologies that
produce any 1 or more, or a
combination, of an advanced biofuel,
renewable chemical, or biobased
product.

Bette B. Brand,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 2019-08118 Filed 4-22—19; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Information Collection Activity;
Comment Request

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Rural Business-Cooperative Service
(RBS) invites comments on this
information collection for which RUS
intends to request approval from the
Office of Management and Budget
(OMB).

DATES: Comments on this notice must be
received by June 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Dickson, Rural Development
Innovation Center—Regulatory Team 2,
USDA, 1400 Independence Avenue SW,
STOP 1522, Room 5164, South
Building, Washington, DC 20250-1522.
Telephone: (202) 690—4492. Email
Thomas.dickson@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)

regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Thomas P. Dickson, Rural Development
Innovation Center—Regulatory Team 2,
USDA, 1400 Independence Avenue SW,
STOP 1522, Room 5164, South
Building, Washington, DC 20250-1522.
Telephone: (202) 690—4492. Email
Thomas.dickson@usda.gov.

Title: Guaranteed Loanmaking and
Servicing Regulations.

OMB Number: 0570-0069.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Business & Industry
Guaranteed Loan Program is authorized
under Section 310B of the Consolidated
Farm and Rural Development Act (7
U.S.C. 1926) to banks and other
approved lenders to finance private
businesses located in rural areas. The
guaranteed loan program encourages
lender participation and provides
specific guidance in the processing and
servicing of guaranteed loans. The
regulations governing the Business &
Industry Guaranteed Loan Program are
codified at 7 CFR 4279. The required
information, in the form of written
documentation and Agency approved
forms, is collected from applicants/
borrowers, their lenders, and
consultants. The collected information
will be used to determine applicant/
borrower eligibility, project feasibility,
and to ensure borrowers operate on a
sound basis and use loan funds for
authorized purposes. Failure to collect
proper information could result in

improper determinations of eligibility,
improper use of funds, and/or unsound
loans.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 13 hours per
response.

Respondents: Business or other for
profit; Not-for-profit institutions; State,
Local or Tribal government.

Estimated Number of Respondents:
3,000.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 38,359 hours.

Copies of this information collection
can be obtained from Thomas P.
Dickson, Rural Development Innovation
Center—Regulatory Team 2, USDA,
1400 Independence Avenue SW, STOP
1522, Room 5164, South Building,
Washington, DC 20250-1522.
Telephone: (202) 690—4492. Email
Thomas.dickson@usda.gov. All
responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Bette B. Brand,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 2019-08168 Filed 4-22—19; 8:45 am]|
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Rural Housing Service (RHS),
and Rural Business-Cooperative Service
(RBS), USDA.

ACTION: Notice of collection and
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
above-named Agencies to request an
extension for a currently approved
information collection in support of
debt settlement of Community Facilities
and Direct Business Program Loans and
Grants.

DATES: Comments on this notice must be
received by June 24, 2019 to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT:
Thomas Dickson, Rural Development
Innovation Center—Regulatory Team,
U.S. Department of Agriculture, 1400
Independence Avenue SW, STOP 1522,
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Washington, DC 20250, Telephone:
202—-690—-4492, email: thomas.dickson@
usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
Rural Development is submitting to
OMB for extension.

Comments are invited on: (a) Whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Thomas P.
Dickson, Rural Development Innovation
Center—Regulatory, USDA, 1400
Independence Avenue SW, STOP 1522,
South Building, Washington, DC 20250—
1522. Telephone: (202) 690-4492. Email
Thomas.dickson@usda.gov.

Title: Debt Settlement-Community
and Business Programs.

OMB Number: 0575-0124.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The following Community
and Direct Business Programs loans and
grants are debt settled by this currently
approved docket (0575-0124). The
Community Facilities loan and grant
program is authorized by Section 306 of
the Consolidated Farm and Rural
Development Act to make loans to
public entities, nonprofit corporations,
and Indian tribes through the
Community Facilities program for the
development of essential community
facilities primarily serving rural
residents.

The Economic Opportunity Act of
1964, Title 3, authorizes Economic
Opportunity Cooperative loans to assist
incorporated and unincorporated
associations to provide low-income
rural families essential processing,

purchasing, or marketing services,
supplies, or facilities.

The Food Security Act of 1985,
Section 1323, authorizes loan
guarantees and grants to Nonprofit
National Corporations to provide
technical and financial assistance to for-
profit or nonprofit local businesses in
rural areas.

The Business and Industry program is
authorized by Section 310 B of the
Consolidated Farm and Rural
Development Act to improve, develop,
or finance business, industry, and
employment and improve the economic
and environmental climate in rural
communities, including pollution
abatement control.

The Consolidated Farm and Rural
Development Act, Section 310 B(c),
authorizes Rural Business Enterprise
Grants to public bodies and nonprofit
corporations to facilitate the
development of private businesses in
rural areas.

The Consolidated Farm and Rural
Development Act, Section 310 B(f)(i),
authorized Rural Cooperative
Development Grants to nonprofit
institutions for the purpose of enabling
such institutions to establish and
operate centers for rural cooperative
development.

The purpose of the debt settlement
function for the above programs is to
provide the delinquent client with an
equitable tool for the compromise,
adjustment, cancellation, or charge-off
of a debt owed to the Agency.

The information collected is similar to
that required by a commercial lender in
similar circumstances.

Information will be collected by the
field offices from applicants, borrowers,
consultants, lenders, and attorneys.

Failure to collect information could
result in improper servicing of these
loans.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 6.2 hours per
response.

Respondents: Public bodies and
nonprofit organizations.

Estimated Number of Respondents:
23.

Estimated Number of Responses per
Respondent: 7.1.

Estimated Number of Responses: 163.

Estimated Total Annual Burden on
Respondents: 1,005 hours.

Copies of this information collections
can be obtained from Diane M. Berger,
Rural Development Innovation Center—

Regulatory Team; phone—(715) 619—
3124; or email diane.berger@usda.gov.

Richard A. Davis,
Acting Administrator, Rural Housing Service.

[FR Doc. 2019-08142 Filed 4-22-19; 8:45 am|
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Broadband Pilot Program—ReConnect
Program

AGENCY: Rural Utilities Service,
Department of Agriculture.

ACTION: Notice; announcement of
opening date for Rural e-Connectivity
Pilot Program application windows.

SUMMARY: The Rural Utilities Service
(RUS) announced its general policy and
application procedures for funding
under the eConnectivity Pilot Program
(ReConnect Program) in a Funding
Opportunity Announcement (FOA) and
solicitation of applications on December
14, 2018 in the Federal Register and
amended the application window
closing dates in a notice published on
February 25, 2019 in the Federal
Register. The Reconnect Program will
provide loans, grants, and loan/grant
combinations to facilitate broadband
deployment in rural areas. This Notice
announces the opening date for the
ReConnect Program application
windows.

DATES: The Agency will begin accepting
applications through https://
reconnect.usda.gov for all three
ReConnect Program funding categories
on April 23, 2019. Please note that each
funding category has a different
application deadline (as referenced in
Section II of Supplementary
Information). Please refer to the specific
funding category for the appropriate
application dates.

ADDRESSES: Application Submission:
The application system for electronic
submissions is available at https://
reconnect.usda.gov.

Electronic submissions: Electronic
submissions of applications will allow
for the expeditious review of an
Applicant’s proposal. As a result, all
Applicants must file their application
electronically.

FOR FURTHER INFORMATION CONTACT: For
general inquiries regarding the
ReConnect Program, contact Chad
Parker, Assistant Administrator
Telecommunications Program, Rural
Utilities Service, U.S. Department of
Agriculture (USDA), email:
chad.parker@wdc.usda.gov, telephone


https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
mailto:thomas.dickson@usda.gov
mailto:thomas.dickson@usda.gov
mailto:chad.parker@wdc.usda.gov
mailto:Thomas.dickson@usda.gov
mailto:diane.berger@usda.gov
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(202) 720-9554. You may obtain
additional information regarding
applications or submit requests for
technical assistance at https://
www.usda.gov/reconnect/contact-us.
SUPPLEMENTARY INFORMATION:

Authority: This solicitation is issued
pursuant to the Consolidated Appropriations
Act, 2018, Public Law 115-141, and the
Rural Electrification Act of 1936, 7 U.S.C.
901 et seq.

Overview

Federal Agency: Rural Utilities
Service, USDA.

Funding Opportunity Title: Rural
eConnectivity Pilot Program (ReConnect
Program).

Announcement Type: Announcement
of Opening Date for Rural e-
Connectivity Pilot Program Application
Windows (FOA published in the
Federal Register on December 14, 2018.)

Catalog of Federal Domestic
Assistance (CFDA) Number: Rural
eConnectivity Pilot Program (ReConnect
Program)—10.752.

I. Background

On March 23, 2018, Congress passed
the Consolidated Appropriations Act
2018, which established a broadband
loan and grant pilot program, the
ReConnect Program. One of the essential
goals of the ReConnect Program is to
expand broadband service to rural areas
without sufficient access to broadband,
defined as 10 megabits per second
(Mbps) downstream and 1 Mbps
upstream. For this purpose, Congress
provided RUS with $600 million and
expanded its existing authority to make
loans and grants.

On December 14, 2018, RUS
published a Funding Opportunity
Announcement (FOA) and solicitation
of applications in the Federal Register
at 83 FR 64315. The FOA provided the
policy and application procedures for
the ReConnect Program. On February
25, 2019, RUS published a notice
announcing the application deadlines in
the Federal Register at 84 FR 5981. The
agency is publishing this notice to
provide the date that the application
windows will open.

Since the publication of the December
14, 2018 FOA, the 2019 Appropriations
Act became law on February 15, 2019.
The 2019 Appropriations Act requires
that the Agency shall, in determining
whether an entity may overbuild, or
duplicate broadband expansion efforts
made by any entity that has received a
broadband loan from RUS, not consider
loans that were rescinded or defaulted
on, or whose loan terms and conditions
were not met, if the new entity under
consideration has not previously

defaulted on, or failed to meet the terms
and conditions of, an RUS loan or had
an RUS loan rescinded. To address
these issues, the actions taken in the
Notice published in the Federal
Register (84 FR 14911) on April 12,
2019: (1) Revises the definition of
Broadband loan in the FOA, as
published in the Federal Register on
December 14, 2018, as required by the
2019 Appropriations Act; (2) describes
any changes to the data used in the
protected broadband service areas
mapping layer and, (3) announces the
criteria by which applicants may
challenge the determination of service
area eligibility. These actions were
taken by the Agency to ensure that all
eligible service areas receive fair
consideration for funding under the
ReConnect Program.

Telecommunications companies, rural
electric cooperatives and utilities,
internet service providers and
municipalities may apply for funding
through the ReConnect Program to
connect rural areas that do not have
sufficient broadband service. Funds will
be awarded to projects that have
financially sustainable business models
that will bring high-speed broadband to
rural homes, businesses, farms, ranches
and community facilities, such as first
responders, health care sites, and
schools. The ReConnect Program
enables USDA to create and implement
innovative solutions to rural
connectivity by providing various
financial options to our partners and
customers.

II. Funding Categories and Application
Submission Dates

A. Funding Categories
1. 100 Percent Loan

Applications will be accepted on a
rolling basis from April 23, 2019
through July 12, 2019. If two loan
applications are received for the same
proposed funded service area, the
application that arrives first will be
considered first.

2. 50 Percent Loan/50 Percent Grant
Combination

Applications will be accepted from
April 23, 2019 through June 21, 2019.
Notwithstanding overlapping
applications, generally all eligible
applications will be scored and the
applications with the highest score will
receive an award offer until all funds are
expended for this category. Scoring
criteria was established in the Federal
Register FOA on December 14, 2018 and
can also be found on the website https://
reconnect.usda.gov.

3. 100 Percent Grant

Applications will be accepted from
April 23, 2019 through May 31, 2019.
Notwithstanding overlapping
applications, generally all eligible
applications will be scored and the
applications with the highest score will
receive an award offer until all funds are
expended for this category. Scoring
criteria was established in the FOA,
published in Federal Register on
December 14, 2018, and can also be
found on the website https://
reconnect.usda.gov.

B. Available Funds

USDA is making available up to $200
million in in program level for grants,
$200 million in program level for loan
and grant combinations, and $200
million in program level for low-interest
loans. RUS retains the discretion to
divert funds from one funding category
to another.

III. Program Requirements

To be eligible for an award,
applications must meet all the
requirements contained in the FOA
published in the Federal Register on
December 14, 2018 at 83 FR 64315.
Information can also be found at https://
reconnect.usda.gov.

Chad Rupe,

Acting Administrator, Rural Utilities Service.
[FR Doc. 2019-08176 Filed 4—22-19; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-097 and C-570-098]

Polyester Textured Yarn From the
People’s Republic of China:
Preliminary Affirmative Determinations
of Critical Circumstances in the
Antidumping and Countervailing Duty
Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that critical circumstances exist with
respect to all imports of polyester
textured yarn (yarn) from the People’s
Republic of China (China).

DATES: Applicable April 23, 2019.

FOR FURTHER INFORMATION CONTACT:
George Ayache, AD/CVD Operations,
Office VIII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue


https://www.usda.gov/reconnect/contact-us
https://www.usda.gov/reconnect/contact-us
https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
https://reconnect.usda.gov
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NW, Washington, DC 20230; telephone
(202) 482-2623.

SUPPLEMENTARY INFORMATION:
Background

On October 18, 2018, Commerce
received antidumping duty (AD) and
countervailing duty (CVD) petitions
concerning imports of yarn from China
filed in proper form on behalf of Unifi
Manufacturing, Inc. and Nan Ya Plastics
Corp. America (the petitioners).? On
November 19, 2018, we published the
notices of initiation of the AD and CVD
investigations.2

In the AD investigation, Commerce
selected Fujian Billion Polymerization
Fiber Technology Industrial Co., Ltd.
(Fujian Billion), Fujian Zhengqi High
Tech Fiber, and Suzhou Shenghong
Fiber Co., Ltd. (Suzhou Shenghong) as
the respondents for individual
examination.3 In the CVD investigation,
Commerce selected Fujian Billion,
Jiangsu Shenghong Textile Imp & Exp
Co., Suzhou Shenghong, and Suzhou
Shenghong Garmant Development Co.*
On April 2, 2019, the petitioners alleged
that critical circumstances exist with
respect to imports of yarn from China,
pursuant to sections 703(e)(1) and
733(e)(1) of the Tariff Act of 1930, as
amended (the Act), and 19 CFR
351.206.5

In accordance with 19 CFR
351.206(c)(2)(i), if the petitioner submits
an allegation of critical circumstances
more than 20 days before the scheduled
date of the preliminary determination,
Commerce must issue a preliminary
finding whether there is a reasonable
basis to believe or suspect that critical
circumstances exist by no later than the
date of the preliminary determination.®

1 See the petitioners’ letter, ‘“Polyester Textured
Yarn from the People’s Republic of China and
India—Petition for the Imposition of Antidumping
and Countervailing Duties,” dated October 18, 2018
(Petitions).

2 See Polyester Textured Yarn from India and the
People’s Republic of China: Initiation of Less-Than-
Fair-Value Investigations, 83 FR 58223 (November
19, 2018); see also Polyester Textured Yarn from
India and the People’s Republic of China: Initiation
of Countervailing Duty Investigations, 83 FR 58232
(November 19, 2018).

3 See Memorandum, ‘“Less-Than-Fair-Value
Investigation of Polyester Textured Yarn from the
People’s Republic of China: Respondent Selection,”
dated December 11, 2018.

4 See Memorandum, ‘“Countervailing Duty
Investigation of Polyester Textured Yarn from the
People’s Republic of China: Respondent Selection,”
dated December 11, 2018.

5 See the petitioners’ letter, “Polyester Textured
Yarn from the People’s Republic of China—
Petitioners’ Allegation of Critical Circumstances,”
dated April 2, 2018 (Critical Circumstances
Allegation).

6 The preliminary determination for the AD
investigation is currently due no later than June 25,
2019, and the preliminary determination for the

In these AD and CVD investigations, the
petitioners requested that Commerce
issue preliminary critical circumstances
determinations on an expedited basis.”

Section 703(e)(1) of the Act provides
that Commerce, upon receipt of a timely
allegation of critical circumstances, will
preliminarily determine that critical
circumstances exist in CVD
investigations if there is a reasonable
basis to believe or suspect that: (A) “the
alleged countervailable subsidy” is
inconsistent with the Subsidies and
Countervailing Measures (SCM)
Agreement of the World Trade
Organization; and (B) there have been
massive imports of the subject
merchandise over a relatively short
period. Section 733(e)(1) of the Act
provides that Commerce, upon receipt
of a timely allegation of critical
circumstances, will preliminarily
determine that critical circumstances
exist in AD investigations if there is a
reasonable basis to believe or suspect
that: (A)(i) There is a history of dumping
and material injury by reason of
dumped imports in the United States or
elsewhere of the subject merchandise, or
(ii) the person by whom, or for whose
account, the merchandise was imported
knew or should have known that the
exporter was selling the subject
merchandise at less than its fair value
and that there was likely to be material
injury by reason of such sales; and (B)
there have been massive imports of the
subject merchandise over a relatively
short period.

Sections 351.206(h)(2) and (i) of
Commerce’s regulations provide that
imports must increase by at least 15
percent during the “relatively short
period” to be considered “massive” and
defines a “relatively short period” as
normally being the period beginning on
the date the proceeding begins (i.e., the
date the petition is filed) and ending at
least three months later. Commerce’s
regulations also provide, however, that
if Commerce finds that importers, or
exporters or producers, had reason to
believe, at some time prior to the
beginning of the proceeding, that a
proceeding was likely, Commerce may
consider a period of not less than three
months from that earlier time.8

Critical Circumstances Analysis

Alleged Countervailable Subsidies Are
Inconsistent With the SCM Agreement

To determine whether an alleged
countervailable subsidy is inconsistent
with the SCM Agreement, in accordance

CVD investigation is currently due no later than
April 26, 2019.
7 See Critical Circumstances Allegation at 3-5.
8 See 19 CFR 351.206(i).

with section 703(e)(1)(A) of the Act,

Commerce considered the evidence

currently on the record of the CVD

investigation. Specifically, as reflected

in the initiation checklist, the following

subsidy programs, alleged in the

Petitions and supported by information

reasonably available to the petitioners,

appear to be either export contingent or

contingent upon the use of domestic

goods over imported goods, which

would render them inconsistent with

the SCM Agreement: 9

e Export Loans from Chinese State-
Owned Banks

e Export Seller’s Credit

e Export Buyer’s Credit

o Export Credit Guarantees

e GOC and Sub-Central Government
Subsidies for the Development of
Famous Brands and China World Top
Brands

¢ SME International Market
Exploration/Development Fund

e Export Assistance Grants

e VAT Refunds for FIEs Purchasing
Domestically-Produced Equipment
Therefore, Commerce preliminarily

determines that there is a reasonable

basis to believe or suspect that alleged

subsidies in the CVD investigation are

inconsistent with the SCM Agreement.

History of Dumping and Material Injury/
Knowledge of Sales Below Fair Value
and Material Injury

To determine whether there is a
history of dumping pursuant to section
733(e)(1)(A)(i) of the Act, Commerce
generally considers current or previous
AD orders on subject merchandise from
the country in question in the United
States and current orders imposed by
other countries regarding imports of the
same merchandise. However, in the
Critical Circumstances Allegation, the
petitioners did not provide information
on the history of dumping.1°

To determine whether importers
knew or should have known that
exporters were selling the subject
merchandise at less than fair value
pursuant to section 733(e)(1)(A)(ii) of
the Act, we typically consider the
magnitude of dumping margins,
including margins alleged in petitions.1?

9 See CVD Initiation Checklist: Polyester Textured
Yarn from the People’s Republic of China, dated
November 7, 2018.

10 See Critical Circumstances Allegation at 5-7.

11 See, e.g., Notice of Preliminary Determinations
of Critical Circumstances: Certain Cold-Rolled
Carbon Steel Flat Products from Australia, the
People’s Republic of China, India, the Republic of
Korea, the Netherlands, and the Russian
Federation, 67 FR 19157, 19158 (April 18, 2002)
(unchanged in Notice of Final Determination of
Sales at Less Than Fair Value: Certain Cold-Rolled
Carbon Steel Flat Products from Australia, 67 FR

Continued
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Commerce has found margins of 15
percent or more (for constructed export
price) to 25 percent or more (for export
price) to be sufficient for this purpose.2
The dumping margins of 74.98 percent
and 77.15 percent alleged in the AD
Petition Supplement significantly
exceed the 15 to 25 percent threshold.3
Therefore, on that basis, we
preliminarily conclude importers knew,
or should have known, that exporters in
China were selling at less than fair
value.

To determine whether importers
knew, or should have known, that there
was likely to be material injury caused
by reason of such imports pursuant
section 733(e)(1)(A)(ii) of the Act,
Commerce normally will look to the
preliminary injury determination of the
International Trade Commission (ITC).14
If the ITC finds a reasonable indication
of material injury to the relevant U.S.
industry, Commerce will determine that
a reasonable basis exists to impute
importer knowledge that material injury
is likely by reason of such imports. In
these investigations, the ITC found that
there is a “‘reasonable indication” of
material injury to the domestic industry
because of the imported subject
merchandise.1> Therefore, the ITC’s
preliminary injury determination in the

47509 (July 19, 2002), Notice of Final Determination
of Sales at Less Than Fair Value: Certain Cold-
Rolled Carbon Steel Flat Products from the People’s
Republic of China, 67 FR 62107 (October 3, 2002),
Notice of Final Determination of Sales at Less Than
Fair Value: Certain Cold-Rolled Carbon Steel Flat
Products from India, 67 FR 47518 (July 19, 2002),
Notice of Final Determination of Sales at Less Than
Fair Value: Certain Cold-Rolled Carbon Steel Flat
Products from Korea, 67 FR 62124 (October 3,
2002), Notice of Final Determination of Sales at
Less Than Fair Value and Critical Circumstances:
Certain Cold-Rolled Carbon Steel Flat Products
from The Netherlands, 67 FR 62112 (October 3,
2002), Notice of the Final Determination Sales at
Less Than Fair Value and Critical Circumstances:
Certain Cold-Rolled Carbon Steel Flat Products
from the Russian Federation, 67 FR 62121 (October
3, 2002)).

12]d.

13 See the petitioners’ letter, “Polyester Textured
Yarn from the People’s Republic of China—
Petitioners’ Supplement for Volume II Regarding
China Antidumping Duties,” dated October 29,
2018 (AD Petition Supplement), at 7 and Exhibit
AD-PRC-Supp-5.

14 See, e.g., Antidumping and Countervailing
Duty Investigations of Certain Softwood Lumber
Products from Canada: Preliminary Determinations
of Critical Circumstances, 82 FR 19219, 19220
(April 26, 2017) (Softwood Lumber from Canada
Preliminary Critical Circumstances Determination),
unchanged in Certain Softwood Lumber Products
from Canada: Final Affirmative Determination of
Sales at Less Than Fair Value and Affirmative Final
Determination of Critical Circumstances, 82 FR
51806, 51807—-08 (November 8, 2017) (Softwood
Lumber from Canada Final AD Determination).

15 See Polyester Textured Yarn from China and
India: Investigation Nos. 701-TA-612-613 and 731-
1429-1430 (Preliminary), 83 FR 63532 (December
10, 2018).

AD investigation is sufficient to impute
importer knowledge.

Massive Imports

In determining whether there are
“massive imports’’ over a “relatively
short period,” pursuant to sections
703(e)(1)(B) and 733(e)(1)(B) of the Act,
Commerce normally compares the
import volumes of the subject
merchandise for at least three months
immediately preceding the filing of the
petition (i.e., the “base period”) to a
comparable period of at least three
months following the filing of the
petition (i.e., the “comparison
period’’).16 Imports will normally be
considered massive when imports
during the comparison period have
increased by 15 percent or more
compared to imports during the base
period.1?

Accordingly, to determine
preliminarily whether there has been a
massive surge in imports for each
mandatory respondent which provided
shipment data, Commerce compared the
total volume of shipments from
November 2018 through January 2019,
the comparison period (i.e., all months
for which shipment data was available),
with the preceding three-month period
of August 2018 through October 2018,
the base period. Regarding the CVD
investigation, for “all others,”
Commerce compared Global Trade Atlas
(GTA) data for the period November
2018 through January 2019 with the
preceding three-month period of August
2018 through October 2018,18 after
subtracting from the GTA data
shipments reported by the mandatory
respondents which provided such data.
Similarly, regarding the AD
investigation, for non-individually
examined companies requesting
separate rate status, we performed the
same comparison. For those mandatory
respondents in either the CVD or AD
investigation that are not participating
in the investigation, we preliminarily
determine, on the basis of adverse facts
available,9 that there has been a
massive surge in imports. Accordingly,
based on our analysis of information on
the record, we preliminarily determine
that all producers/exporters of yarn

16 See Softwood Lumber from Canada Preliminary
Critical Circumstances Determination, 82 FR at
19220, unchanged in Softwood Lumber from
Canada Final AD Determination, 82 FR at 51807—
08.

17]d.

18 Commerce gathered GTA data under the
following harmonized tariff schedule numbers:
5402.33.3000 and 5402.33.6000.

19 See section 776 of the Act.

from China had massive surges in
imports.20

Based on the criteria and findings
discussed above, we preliminarily
determine in both the AD and CVD
investigations that critical
circumstances exist with respect to all
imports of yarn from China.

Final Critical Circumstances
Determination

We will issue our final determinations
concerning critical circumstances when
we issue our final CVD and AD
determinations. All interested parties
will have the opportunity to address
this determination in case briefs to be
submitted after the completion of the
preliminary CVD and AD
determinations by a deadline to be
established at a later date.

ITC Notification

In accordance with sections 703(f)
and 733(f) of the Act, we will notify the
ITC of these preliminary determinations
of critical circumstances.

Suspension of Liquidation

In accordance with section 703(e)(2)
of the Act, because we have
preliminarily found that critical
circumstances exist with regard to
imports from all producers and
exporters of yarn from China, if we
make an affirmative preliminary
determination that countervailable
subsidies have been provided to these
same producers/exporters at above de
minimis rates, we will instruct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of all entries of
subject merchandise from these
producers/exporters that are entered, or
withdrawn from warehouse for
consumption, on or after the date that is
90 days prior to the effective date of
‘“provisional measures” (e.g., the date of
publication in the Federal Register of
the notice of an affirmative preliminary
determination that countervailable
subsidies have been provided at above
de minimis rates). At such time, we will
also instruct CBP to require a cash
deposit equal to the estimated
preliminary subsidy rates reflected in
the preliminary determination
published in the Federal Register. The
suspension of liquidation will remain in
effect until further notice.

In accordance with section 733(e)(2)
of the Act, because we have
preliminarily found that critical
circumstances exist with regard to
imports from all producers and

20 See Memorandum, ‘‘Polyester Textured Yarn
from the People’s Republic of China: Preliminary
Critical Circumstances Calculation,” dated
concurrently with this notice.
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exporters of yarn from China, if we
make an affirmative preliminary
determination that sales at less than fair
value have been made by these same
producers/exporters at above de
minimis rates, we will instruct CBP to
suspend liquidation of all entries of
subject merchandise from these
producers/exporters that are entered, or
withdrawn from warehouse, for
consumption on or after the date that is
90 days prior to the effective date of
“provisional measures” (e.g., the date of
publication in the Federal Register of
the notice of an affirmative preliminary
determination of sales at LTFV at above
de minimis rates). At such time, we will
also instruct CBP to require a cash
deposit equal to the estimated
preliminary dumping margins reflected
in the preliminary determination
published in the Federal Register. The
suspension of liquidation will remain in
effect until further notice.

These determinations are issued and
published pursuant to section 777(i)(1)
of the Act and 19 CFR 351.206(c)(2).

Dated: April 18, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-08275 Filed 4-22—19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-533-885, A-570-097]

Polyester Textured Yarn From India
and the People’s Republic of China:
Postponement of Preliminary
Determinations in the Less-Than-Fair-
Value Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable April 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Irene Gorelik at (202) 482—6905
(People’s Republic of China (China));
Katherine Johnson at (202) 482—4929
(India), AD/CVD Operations, VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On November 7, 2018, the Department
of Commerce (Commerce) initiated less-
than-fair-value (LTFV) investigations of
imports of polyester textured yarn (yarn)

from India and China.? Commerce
exercised its discretion to toll all
deadlines affected by the partial federal
government closure from December 22,
2018, through the resumption of
operations on January 29, 2019.2
Currently, the preliminary
determinations of these LTFV
investigations are due no later than May
6, 2019.

Postponement of Preliminary
Determinations

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in an LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 190 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating and
determines that (i) the investigation is
extraordinarily complicated, and that
(ii) additional time is necessary to make
a preliminary determination. Under 19
CFR 351.205(e), the petitioner must
submit a request for postponement 25
days or more before the scheduled date
of the preliminary determination and
must state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On March 29, 2019, the petitioners 3
submitted a timely request that
Commerce postpone the preliminary
determinations in these LTFV
investigations.* The petitioners stated
that they requested postponement to
allow Commerce time to gather all data
and questionnaire responses and to
allow Commerce and interested parties

1 See Polyester Textured Yarn from India and the
People’s Republic of China: Initiation of Less-Than-
Fair-Value Investigations, 83 FR 58223 (November
19, 2018) (Initiation Notice).

2 See Memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in these LTFV
investigations affected by the partial federal

government closure have been extended by 40 days.

If the new deadline falls on a non-business day, in
accordance with Commerce’s practice, the deadline
will become the next business day.

3The petitioners are Unifi Manufacturing, Inc.
and Nan Ya Plastics Corporation, America.

4 See the Petitioners’ Letter, ‘“Polyester Textured
Yarn from China and India—Petitioners’ Request to
Extend the Preliminary Antidumping Duty
Determinations,” dated March 29, 2019.

time to fully and properly analyze all
record evidence.®

In accordance with 19 CFR
351.205(e), the petitioners have stated
the reasons for requesting a
postponement of the preliminary
determinations, and Commerce finds no
compelling reason to deny the request.
Therefore, Commerce is postponing the
deadline for the preliminary
determinations by 50 days (i.e., 190
days after the date on which these
investigations were initiated, plus the
40 tolling days), in accordance with
section 733(c)(1)(A) of the Act. As a
result, Commerce will issue its
preliminary determinations no later
than June 25, 2019. In accordance with
section 735(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determinations of these investigations
will continue to be 75 days after the
date of the preliminary determinations,
unless postponed at a later date.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: April 16, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-08133 Filed 4-22-19; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-840]

Certain Frozen Warmwater Shrimp
From India: Preliminary Results of
Antidumping Duty Administrative
Review; 2017-2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that certain frozen warmwater shrimp
(shrimp) from India is being, or is likely
to be, sold in the United States at less
than normal value during the period of
review (POR) February 1, 2017, through
January 31, 2018.

DATES: Applicable April 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Manuel Rey or Brittany Bauer, AD/CVD
Operations, Office II, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-5518 or (202) 482—-3860,
respectively.

51d.
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SUPPLEMENTARY INFORMATION:

Background

Commerce is conducting an
administrative review of the
antidumping duty order on shrimp from
India. The review covers six producers
and/or exporters of the subject
merchandise. Commerce selected two
mandatory respondents for individual
examination: Calcutta Seafoods Pvt.
Ltd./Bay Seafood Pvt. Ltd./Elque & Co.
(collectively, the Elque Group); and
Magnum Sea Foods Limited/Magnum
Estates Limited (collectively, Magnum).
The POR is February 1, 2017, through
January 31, 2018.

We preliminarily determine that sales
to the United States have been made
below normal value and, therefore, are
subject to antidumping duties. If these
preliminary results are adopted in the
final results of this review, we will
instruct U.S. Customs and Border
Protection (CBP) to assess antidumping
duties on all appropriate entries. We
invite all interested parties to comment
on these preliminary results.

Commerce exercised its discretion to
toll all deadlines affected by the partial
federal government closure from
December 22, 2018, through the
resumption of operations on January 29,
2019.1 If the new deadline falls on a
non-business day, in accordance with
Commerce’s practice, the deadline will
become the next business day.
Accordingly, the revised deadline for
the preliminary results of this review is
now April 9, 2019.

Scope of the Order

The merchandise subject to the order
is certain frozen warmwater shrimp.2
The product is currently classified
under the following Harmonized Tariff
Schedule of the United States (HTSUS)
item numbers: 0306.17.00.03,
0306.17.00.06, 0306.17.00.09,
0306.17.00.12, 0306.17.00.15,
0306.17.00.18, 0306.17.00.21,
0306.17.00.24, 0306.17.00.27,
0306.17.00.40, 1605.21.10.30, and
1605.29.10.10. Although the HTSUS
numbers are provided for convenience

1 See Memorandum, “‘Deadlines Affected by the
Partial Shutdown of the Federal Government,”
dated January 28, 2019. All deadlines in this
segment of the proceeding have been extended by
40 days.

2For a complete description of the Scope of the
Order, see Memorandum, ‘‘Decision Memorandum
for the Preliminary Results of the 2017-2018
Administrative Review of the Antidumping Duty
Order on Certain Frozen Warmwater Shrimp from
India,” dated concurrently with, and hereby
adopted by, this notice (Preliminary Decision
Memorandum).

and for customs purposes, the written
product description remains dispositive.

Methodology

Commerce is conducting this review
in accordance with section 751(a)(2) of
the Tariff Act of 1930, as amended (the
Act). Export price is calculated in
accordance with section 772 of the Act.
Normal value is calculated in
accordance with section 773 of the Act.
Because the Elque Group did not
provide useable cost data, we
preliminarily determine to apply
adverse facts available (AFA) to this
respondent, in accordance with sections
776(a) and (b) of the Act and 19 CFR
351.308. For a full discussion of the
rationale underlying our preliminary
results, see the Preliminary Decision
Memorandum.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov, and to all
parties in the Central Records Unit,
room B8024 of the main Department of
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/. The signed and electronic versions
of the Preliminary Decision
Memorandum are identical in content.
A list of the topics discussed in the
Preliminary Decision Memorandum is
attached at the Appendix to this notice.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that weighted-
average dumping margins exist for the
respondents for the period February 1,
2017, through January 31, 2018, as
follows:

Weighted-
average
Exporter/producer dumping
margin
(percent)
Calcutta Seafoods Pvt. Ltd./Bay
Seafood Pvt. Ltd./Elque & Co. 110.90
Magnum Sea Foods Limited/
Magnum Estates Limited ........ 1.87

Review-Specific Average Rate
Applicable to the Following
Companies: 3

3 This rate is based on the rates for the
respondents that were selected for individual

Weighted-

average

Exporter/producer dumping

margin

(percent)
Blue-Fin Frozen Foods Pvt. Ltd 1.87

Crystal Sea Foods Private Lim-

ited e 1.87
Forstar Frozen Foods Pvt. Ltd ... 1.87
Milsha Agro Exports Pvt. Ltd ...... 1.87

Disclosure and Public Comment

Commerce intends to disclose the
calculations performed in connection
with these preliminary results to
interested parties within five days after
the date of publication of this notice.*
Interested parties may submit case briefs
to Commerce no later than 30 days after
the date of publication of this notice.5
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed no later
than five days after the time limit for
filing case briefs.6 Parties who submit
case briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of
the issue; (2) a brief summary of the
argument; and (3) a table of authorities.”
Case and rebuttal briefs should be filed
using ACCESS.8

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS. An electronically-filed
document must be received successfully
in its entirety by ACCESS by 5:00 p.m.
Eastern Time within 30 days after the
date of publication of this notice.?
Hearing requests should contain: (1) The
party’s name, address, and telephone
number; (2) the number of participants;
and (3) a list of issues to be discussed.
Issues raised in the hearing will be
limited to issues raised in the briefs. If
a request for a hearing is made, parties
will be notified of the time and date for
the hearing to be held at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.10

Commerce intends to issue the final
results of this administrative review,
including the results of its analysis
raised in any written briefs, not later
than 120 days after the publication date

review, excluding rates that are zero, de minimis or

based entirely on facts available. See section

735(c)(5)(A) of the Act.
4 See 19 CFR 351.224
5See 19 CFR 351.309
6 See 19 CFR 351.309
7 See 19 CFR 351.309
8 See 19 CFR 351.303.
9 See 19 CFR 351.310(c).
10]d.

b).
c).
d).
¢)(2) and (d)(2).
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of this notice, pursuant to section
751(a)(3)(A) of the Act.

Assessment Rates

Upon completion of the
administrative review, Commerce shall
determine, and CBP shall assess,
antidumping duties on all appropriate
entries covered by this review.11 We
will instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review. Where assessments are
based upon total facts available,
including AFA, we will instruct CBP to
assess duties at the AFA margin rate.

Pursuant to 19 CFR 351.212(b)(1),
because Magnum reported the entered
value for all of its U.S. sales, we will
calculate importer-specific ad valorem
duty assessment rates based on the ratio
of the total amount of antidumping
duties calculated for the examined sales
to the total entered value of the sales for
which entered value was reported.
Where either the respondent’s weighted-
average dumping margin is zero or de
minimis within the meaning of 19 CFR
351.106(c), or an importer-specific rate
is zero or de minimis, we will instruct
CBP to liquidate the appropriate entries
without regard to antidumping duties.

For the companies which were not
selected for individual review, we will
assign an assessment rate based on the
average 12 of the cash deposit rates
calculated for the companies selected
for mandatory review (i.e., the Elque
Group and Magnum), excluding any
which are de minimis or determined
entirely on adverse facts available. The
final results of this review shall be the
basis for the assessment of antidumping
duties on entries of merchandise
covered by the final results of this
review and for future deposits of
estimated duties, where applicable.3

We intend to issue liquidation
instructions to CBP 15 days after
publication of the final results of this
review.

Cash Deposit Requirements

The following deposit requirements
will be effective for all shipments of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rate for each specific
company listed above will be that
established in the final results of this
review, except if the rate is less than

11 See 19 CFR 351.212(b)(1).

12 This rate will be calculated as discussed in the
“Preliminary Results of the Review” section, above.

13 See section 751(a)(2)(C) of the Act.

0.50 percent and, therefore, de minimis
within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rate will be zero; (2) for
previously reviewed or investigated
companies not participating in this
review, the cash deposit will continue
to be the company-specific rate
published for the most recently
completed segment; (3) if the exporter is
not a firm covered in this review, or the
original less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent segment
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 10.17
percent, the all-others rate made
effective by the LTFV investigation.14
These deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: April 9, 2019.
Gary Taverman,
Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations,
performing the non-exclusive functions and
duties of the Assistant Secretary for
Enforcement and Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

1. Summary

2. Background

3. Scope of the Order

4. Affiliation and Collapsing

A. Legal Framework

B. Affiliation and Single Entity Analysis

Application of Facts Available and Use of
Adverse Inference

A. Legal Framework

B. Use of Facts Otherwise Available

C. Application of Facts Available With an
Adverse Inference

o

14 See Notice of Amended Final Determination of
Sale at Less Than Fair Value and Antidumping
Duty Order: Certain Frozen Warmwater Shrimp
from India, 70 FR 5147 (February 1, 2005).

D. Selection and Corroboration of Adverse

Facts Available Rate
6. Discussion of the Methodology

Normal Value Comparisons

A. Determination of Comparison Method

B. Results of Differential Pricing Analysis

Magnum

Product Comparisons

Export Price

Normal Value

A. Home Market Viability and Comparison
Market

B. Level of Trade

C. Cost of Production Analysis

1. Calculation of Cost of Production

2. Test of Comparison Market Sales Prices

3. Results of the COP Test

D. Calculation of Normal Value Based on
Comparison Market Prices

E. Calculation of Normal Value Based on
Constructed Value

Currency Conversion

Recommendation

[FR Doc. 2019-08270 Filed 4-22-19; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-508-812]

Magnesium From Israel:
Postponement of Preliminary
Determination in the Less-Than-Fair-
Value Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable April 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Bryan Hansen at (202) 482—-3683, or
Minoo Hatten at (202) 482—1690, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On November 13, 2018, the
Department of Commerce (Commerce)
initiated the less-than-fair-value (LTFV)
investigation of imports of magnesium
from Israel.! Commerce exercised its
discretion to toll all deadlines affected
by the closure of the Federal
Government from December 22, 2018,
through January 28, 2019.2 Accordingly,
the revised deadline for the preliminary

1 See Magnesium From Israel: Initiation of Less-
Than-Fair-Value Investigation, 83 FR 58533
(November 20, 2018) (Initiation Notice).

2 See Memorandum, ‘‘Deadlines Affected by the
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding have been extended by 40 days.
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determination in this investigation is
May 13, 2019.3

Postponement of Preliminary
Determination

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in an LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 190 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner + makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On April 9, 2019, the petitioner
submitted a timely request that
Commerce postpone the preliminary
determination in this LTFV
investigation.® The petitioner stated that
it requests postponement of the
preliminary determination of this
investigation because the initial
questionnaire responses submitted by
Dead Sea Magnesium, Ltd. are
substantially deficient and it may not be
possible for Commerce to obtain usable
corrected responses within the current
schedule.®

Because there are no compelling
reasons to deny the request, Commerce,
in accordance with section 733(c)(1)(A)
of the Act, is postponing the deadline
for the preliminary determination by 50
days (i.e., 190 days after the date on
which this investigation was initiated
plus 40 days for tolling). As a result,

3The deadline for the preliminary determination
is normally 140 days after we initiate an
investigation. After tolling, this date is May 12,
2019, which is a Sunday. Commerce practice
dictates that where a deadline falls on a weekend
or Federal holiday, the appropriate deadline is the
next business day (in this instance, May 13, 2019).
See Notice of Clarification: Application of *‘Next
Business Day”’ Rule for Administrative
Determination Deadlines Pursuant to the Tariff Act
of 1930, As Amended, 70 FR 24533 (May 10, 2005).

4 The petitioner is US Magnesium LLC.

5 See Letter from the petitioner, “Re: Magnesium
from Israel: Petitioner’s Request For Postponement
Of The Preliminary Determination,” dated April 9,
2019 (Request for Postponement).

6 See Request for Postponement.

Commerce will issue its preliminary
determination no later than July 1, 2019.
In accordance with section 735(a)(1) of
the Act and 19 CFR 351.210(b)(1), the
deadline for the final determination of
this investigation will continue to be 75
days after the date of publication of the
preliminary determination, unless
postponed at a later date.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: April 17, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-08134 Filed 4-22-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG982

Workshop on Atlantic Bluefin Tuna
Management Strategy Evaluation

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of workshop.

SUMMARY: The University of
Massachusetts Dartmouth, School for
Marine Science and Technology and the
Gulf of Maine Research Institute are
hosting a workshop on ““Stakeholder
Engagement in Management Strategy
Evaluation of Atlantic Bluefin Tuna
Fisheries.” This educational workshop
is supported with NMFS funding
through the Bluefin Tuna Research
Program and is open to the public.
DATES: A workshop will be held on
April 29, 2019, from 10 a.m. to 5 p.m.
EDT and April 30, 2019, from 9 a.m. to
12 p.m. EST.

ADDRESSES: The workshop will take
place at University of Massachusetts
Dartmouth, School for Marine Science
and Technology, 836 South Rodney
French Boulevard, New Bedford, MA,
Rooms 101-103.

FOR FURTHER INFORMATION CONTACT: Dr.
Steven Cadrin, scadrin@umassd.edu or
(508) 910-6358.

SUPPLEMENTARY INFORMATION:
Management strategy evaluation (MSE)
is a process that allows fishery managers
and stakeholders (e.g., industry,
scientists, and non-governmental
organizations) to assess how well
different management strategies, achieve
specified objectives for a fishery. The
International Commission for the

Conservation of Atlantic Tunas (ICCAT)
has been engaged in developing an MSE
for bluefin tuna. The United States
participates in this MSE development
and has been considering stakeholder
input throughout that development
through established procedures,
including consultation with the ICCAT
Advisory Committee and coordination
with NMFS’s Highly Migratory Species
(HMS) Division and the HMS Advisory
Panel. The United States also
participates in the development of the
MSE through U.S. scientists’
participation in development of the
MSE framework through ICCAT’s
Standing Committee on Research and
Statistics (SCRS).

This educational workshop is
intended to explain to a broader
stakeholder audience the concept of
MSE as a tool for fisheries management,
describe the MSE approach being
developed by ICCAT, and present
preliminary demonstrations as an
illustration of MSE for Atlantic bluefin
tuna. One goal is to solicit feedback
from U.S. fishery stakeholders on how
scientists represent the Atlantic bluefin
resource and fisheries in models, fishery
management objectives, management
performance indicators, and candidate
management procedures. The workshop
will primarily be informational and
educational, and there will be no
binding decisions or formal consensus-
based recommendations. While
discussions at the workshop will help to
inform U.S. scientists who are
participating in work of ICCAT’s SCRS,
recommendations directly affecting the
United States’ position development
and input to the MSE will continue to
occur through established procedures.
This workshop is intended to
complement, not replace, existing
opportunities for U.S. stakeholder input.
Limited funding is available to support
travel to this workshop for Atlantic
bluefin tuna stakeholders. For more
information, contact Dr. Steven Cadrin.

Dated: April 17, 2019.
Paul Doremus,

Acting Director, Office of International Affairs
and Seafood Inspection, National Marine
Fisheries Service.

[FR Doc. 2019-08098 Filed 4-22—19; 8:45 am]
BILLING CODE 3510-22-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: 84 FR 16006, April 17,
2019.
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PREVIOUSLY ANNOUNCED TIME AND DATE OF
THE MEETING: 10:00 a.m., Tuesday, April
23, 2019.
CHANGES IN THE MEETING: The meeting
has been cancelled.
CONTACT PERSON FOR MORE INFORMATION:
Christopher Kirkpatrick, Secretary of the
Commission, 202—418-5964.

Dated: April 19, 2019.
Christopher Kirkpatrick,
Secretary of the Commission.
[FR Doc. 2019-08321 Filed 4-19-19; 4:15 pm]
BILLING CODE 6351-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB—-2019-0019]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(PRA), the Bureau of Consumer
Financial Protection (Bureau) is
proposing to revise an existing
information collection titled, ‘“Joint
Standards for Assessing the Diversity
Policies and Practices.”

DATES: Written comments are
encouraged and must be received on or
before May 23, 2019 to be assured of
consideration.

ADDRESSES: Comments in response to
this notice are to be directed towards
OMB and to the attention of the OMB
Desk Officer for the Bureau of Consumer
Financial Protection. You may submit
comments, identified by the title of the
information collection, OMB Control
Number (see below), and docket number
(see above), by any of the following
methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: OIRA submission@
omb.eop.gov.

e Fax:(202) 395-5806.

e Mail: Office of Management and
Budget, New Executive Office Building,
Room 10235, Washington, DC 20503.

In general, all comments received will
become public records, including any
personal information provided.
Sensitive personal information, such as
account numbers or Social Security
numbers, should not be included.

FOR FURTHER INFORMATION CONTACT:
Documentation prepared in support of
this information collection request is

available at www.reginfo.gov (this link
becomes active on the day following
publication of this notice). Select
“Information Collection Review,” under
“Currently under review, use the
dropdown menu ‘““Select Agency’” and
select “Consumer Financial Protection
Bureau” (recent submissions to OMB
will be at the top of the list). The same
documentation is also available at
http://www.regulations.gov. Requests for
additional information should be
directed to Darrin King, PRA Officer, at
(202) 435-9575, or email: CFPB_PRA@
cfpb.gov. If you require this document
in an alternative electronic format,
please contact CFPB_Accessibility@
cfpb.gov. Please do not submit
comments to these email boxes.

SUPPLEMENTARY INFORMATION:

Title of Collection: Joint Standards for
Assessing the Diversity Policies and
Practices.

OMB Control Number: 3170-0060.

Type of Review: Extension without
change of a currently approved
information collection.

Affected Public: Businesses and other
for-profit entities.

Estimated Number of Respondents:
750.

Estimated Total Annual Burden
Hours: 9,000.

Abstract: Section 342 of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act of 2010 (Act) required
the Office of the Comptroller of the
Currency (OCC), Board of Governors of
the Federal Reserve System (Board),
Federal Deposit Insurance Corporation
(FDIC), Bureau of Consumer Financial
Protection (Bureau) and Securities and
Exchange Commission (SEC) (together,
Agencies and separately, Agency) each
to establish an Office of Minority and
Women Inclusion (OMWI) to be
responsible for all matters of the Agency
relating to diversity in management,
employment, and business activities.
The Act also instructed each OMWI
Director to develop standards for
assessing the diversity policies and
practices of entities regulated by the
Agency. The Agencies worked together
to develop joint standards (Joint
Standards) and, on June 10, 2015, they
jointly published in the Federal
Register the “Final Interagency Policy
Statement Establishing Joint Standards
for Assessing the Diversity Policies and
Practices of Entities Regulated by the
Agencies” (Policy Statement). The
Agencies will use the information
provided to them to monitor progress
and trends in the financial services
industry with regard to diversity and
inclusion in employment and
contracting activities, as well as to

identify and highlight those policies and
practices that have been successful. The
primary federal financial regulator will
share information with other agencies,
when appropriate, to support
coordination of efforts and to avoid
duplication. The Agencies may publish
information disclosed to them, such as
best practices, in any form that does not
identif